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ABSTRACT

This article questions the privileging of disaster, or imminent threat, over more
distant threats to public health. In many cases, this privileging makes sense as we
do not have time to evaluate the threat under traditional frameworks. But in some
cases, we privilege disaster in ways that may be ethically and legally unsound. Here,
I am interested in a particular type of public health threat-the negative
consequences that stem from climate change. In this article, I view the climate
change discussion through the lens of distributive justice. I analyze the ethical as
well as legal arguments in support of encouraging clean technology patent-holders to
share their know-how and devices at a discounted rate with people in the developing
world.
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INTRODUCTION

You are young and life is long and there is time to kill today
And then one day you find ten years have got behindyou
No one told you when to run,you missed the startinggun1
Imagine that in 2011 there is going to be a devastating earthquake in the
greater San Francisco bay area, killing nearly eight million people, and smoothing
out the breathtaking vistas and terrain to a soft pile of rubble. Here's the saving
grace: the government can prevent it by spending quite a bit of money now - more
money than it would spend on keeping the area maintained for a year, but far less
than it would cost to rebuild over the course of thirty years. Would you support
politicians who wanted to invest in preventing the earthquake? Now, let's say the
earthquake is a decade away, but the cost of prevention is now even cheaper than the
cost of rebuilding (accounting for the fact that we cannot place a value on the history
and culture of the Golden Gate Bridge, the parks, and the charming neighborhoods of
Russian Hill and the Mission). Now would you support a tax increase to prevent the
earthquake? Strangely, many of us would invest less and less in prevention the
further away the bad outcome is, even though it means that after the fact the cost
will be significantly greater. In what is known in economics and psychology as
"hyperbolic discounting" we start discounting the value of investing in prevention the
more remote in time the consequences are, and by an exponential factor.2 This
phenomenon holds true even for events that are 100% likely to occur in the future, so
its existence cannot be explained completely by the phenomenon of gambling on
probabilities. 3 In some cases, discounting the value of the future may be sensible.
You could imagine an old man preferring to spend his savings on his boat rather than
investing in preventing a large-scale disaster, as the present value of the money
might be much more precious to him. This thinking works at an individual level
when the decision is private, but with something inherently public and social like
taxes and social programs, we must look to the collective good and costs. In this way,
we necessarily shift our focus away from the individual to concerns of distributive
justice.
This article takes on board this concept of hyperbolic discounting, and questions
the privileging of disaster, or imminent threat, over more distant and foreseeable
threats to public health. There are many examples of health policy arenas where the

Associate Professor of Law at the S.J. Quinney College of Law at the University of Utah.
1 PINK FLOYD, Time, on THE DARK SIDE OF THE MOON (Harvest Records 1973).
2 See

Larry Karp, Global Warming and Hyperbolic Discounting, 89 J. PUB. ECON. 261, 263

(2005).
See DAVID W. PEARCE & R. KERRY TURNER, ECONOMICS OF NATURAL RESOURCES AND THE
ENVIRONMENT 211 (Johns Hopkins Univ. Press 1990); Karp, supra note 2, at 263.
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emergency is given priority over the distant, chronic danger. 4 In several cases, this
privileging makes sense as we do not have time to evaluate the threat under
traditional frameworks. But in some cases, we privilege disaster in ways that may be
ethically and legally unsound. 5 Here I am interested in a particular type of public
health threat-the negative consequences that stem from global warming, or climate
change. 6 The magnitude of the health effects from polluting our air and water with
carbon emissions are somewhat speculative, but there is overwhelming evidence that
the net effects will be destructive and game-changing. 7 Below is a graph of data
compiled by the World Health Organization that estimates the proportion of the total
burden of disease that could be prevented through proven interventions to reduce
environmental health risks. Note that this graph does not show health effects falling
short of disease and does not include those illnesses that might merely be
8
exacerbated by climate change.

4 See generallyALBERT DEUTSCH, THE MENTALLY ILL IN AMERICA: A HISTORY OF THEIR CARE
AND TREATMENT FROM COLONIAL TIMES (2d ed. 1949) (discussing the history of health policy in the
United States). The ability of the state to involuntarily commit someone is often dependent on
whether he poses an imminent threat to himself or others. See Jackson v. Indiana, 406 U.S. 715,
737 (1972) (discussing the various state laws that allow involuntary detention on the basis of
"dangerousness to self, dangerousness to others, and the need for care or treatment or training."
(citation omitted)). But if someone is slowly killing themselves the state will not exercise its
paternalism to force the competent adult to take better care of herself. See Foucha v. Louisiana, 504
U.S. 71, 71-72 (noting generally that the State's involuntarily confinement of a mentally ill
individual can only endure during the course of mental illness but no longer). This is an example of
a rational privileging of emergency, as someone might do something they regret in the heat of the
moment. See id. An irrational privileging of emergency comes when we will throw money at
developing a vaccine for HINI, but will not recognize that nationally we could save more lives by
giving basic preventative health care to children.
FSee, e.g, DAVID J. PANNELL & STEVEN G.M. SCHILIZZI, ECONOMICS AND THE FUTURE: TIME
AND DISCOUNTING IN PRIVATE AND PUBLIC DECISION MAKING 99 (Edward Elgar Publ'g Ltd. 2006).
In the 1950s and 1960s, many environmentalists were concerned with water
resources development projects such as reservoirs.
These projects typically
promised to stimulate the local economy (regardless of their efficiency, or lack
thereof, in more global terms) and accordingly enjoyed the support of local
commercial interests and elected politicians. Environmentalists, however, viewed
many of these projects as environmentally wasteful because they converted freeflowing streams, which had become increasingly rare, to slack-water reservoirs
that had become all too common.
Economists who sought to discourage
economically wasteful investments and environmentalists motivated mostly by
distaste for environmental waste found common cause in calling for a rigorous
efficiency filter for such projects.
Id. at 99.
6 Cornelia Dean, Global Warming Th1reat-IsSeen for CoastalAreas,N.Y. TIMES, Mar. 12, 2008,
at A21.
7 U.S. Envtl. Prot. Agency Health, Climate Change. Health and Environmental Effects,
http://www.epa.gov/climatechange/effects/health.html (last visited Mar. 19, 2010).
8 See WORLD HEALTH ORG., PROTECTING HEALTH FROM CLIMATE CHANGE: CONNECTING
SCIENCE, POLICY AND PEOPLE 24-25 (World Health Org. 2009) [hereinafter PROTECTING HEALTH
FROM CLIMATE CHANGE], available at http://whqlibdoc.who.int/publications/2009/9789241598880eng.pdf.
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As the United Nations Secretary Ban Ki-moon put it,
Climate change is one of the most complex, multifaeeted and serious threats
the world faees. The response [to this threat]is fundamentally linked to
pressing eoneerns of sustainable development and global fairness, of
economy, poverty reduction and society, and of the world we want to hand
down to our ehildren.9
Mitigating climate change will require embracing a mixture of technologies. These
technologies will be referred to as "clean" or "green" technologies, and include devices
that capture carbon and prevent it from entering the atmosphere, renewable energy
technologies that harness fuel from the sun, the wind, and biological waste, and more
efficient methods of transportation and agriculture. According to the large majority
of scientists writing in this area, these technologies must be widely adopted by both
the developed, developing, and least developed nations in order to achieve the level of
mitigation required to avoid global environmental chaos.10 Many experts have put it
in more alarming terms, arguing that "a dangerous mismatch exists today between
how many years the planet has left before very adverse consequences of global
warming begin and the number of years it will take for green technologies to spread
around the world."" More concretely still, "[t]he diffusion time for clean technologies
globally will need to be halved by 2025 to have a realistic chance of meeting climate
12
goals."
There are a number of practical roadblocks to the global adoption of renewable
9 Elizabeth March et al., Climate Change: The Technology Challenge, in WIPO

MAG.,

Feb. 8,

2009, at 3 (quoting UN Secretary General Ban Ki-moon), available at http://www.wipo.int/wipo-

magazine/en/2009/O2/article_0003.html.

10RODNEY

R. WHITE, NORTH,

SOUTH, AND THE ENVIRONMENTAL

CRISIS 50-52 (Univ. of

Toronto Press 1993)
11Bruce Stokes, Giving Away Green Technologies, NAT'L J., Nov. 20, 2009, at 1, available at
2009 WLNR 23693928.
12 BERNICE LEE ET AL., WHO OWNS OUR Low CARBON FUTURE?: INTELLECTUAL PROPERTY AND

ENERGY TECHNOLOGIES vii (Latimer Trend & Co. 2009) [hereinafter CHATHAM REPORT], available
at http://www.chathamhouse.org.uk.
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energy and clean technologies. One of these roadblocks is the troubling American
lethargy in accepting that consumption habits must change. 13 Another is that the
disaster is too far off.14 With a twist of wicked irony, we may not begin to extinguish
the fire until our noses are burned. Lack of skilled human resources in many
countries will also impose a significant roadblock.1 5 Yet another roadblock is that
16
many of these technologies, though not all, rely on patented methods or devices.
Absent private or public aid, the companies in the poorest countries will likely be
unable to afford the licenses to use the clean technologies developed in Japan, Europe
and the United States ("U.S.").17 Therefore, aggressive enforcement of intellectual
property rights, such as patents, will hinder the adoption of these clean technologies
in the least developed and developing world.18 Whether this is justified by goals of
innovation will be explored in this article.
A similar contest between public health and intellectual property rights
unfolded in the 1990s when the AIDS epidemic began decimating the populations of
many countries in Africa.1 9 Out of desperation, public health services in South Africa
13 Noah M. Sachs, GreeningDemand: Energy Consumption and US. Climate Polity, 19 DUKE
ENVTL. L. & POL'Y F. 295, 296-97 (2009); Ben McGrath, The Movement: The Rise of Tea Party
Activism, NEW YORKER, Feb. 1, 2010, at 40 ('A second generation Chrysler dealer... [stated] 'I've
been in this business since 1958, and what I know is that the American public does not want small
cars!').
14 See Massachusetts v. E.P.A.,
549 U.S. 497, 542 (2007) (Roberts, C.J., dissenting)
(disagreeing with the majority's finding that the EPA take action even where the documented
environmental harm was predicted in 2100).
15 JOHN H. BARTON, INT'L CTR. FOR TRADE & SUSTAINABLE DEV., NEW TRENDS IN TECHNOLOGY
TRANSFER AND IMPLICATIONS FOR NATIONAL AND INTERNATIONAL POLICY 4-7 (2007) (explaining
how visa restrictions, lack of funding for advanced education, brain drain, and lack of linkages
between universities, public research centers and industry are creating obstacles to technology
transfer).
16See U.N. Dep't of Econ. & Soc. Affairs, Climate Change: Technology Development and
Technology Transfer 58 (Nov. 7, 2008) (On file with the John Marshall Review of Intellectual
Property Law), available at http://www.un.org/esa/sustdev/sdissues/energy/op/beijing-hlccc-nov08/
back-paper.pdf.
17 See id. at 13. Even some business executives recognize the need for technology transfer to
the developing world. Rajiv Tikoo, Clean Technology Transfer a Win-Win Form ula, Say CEOs,FIN.
EXPRESS, Nov. 10, 2009, http://www.financialexpress.com/news/clean-technology-transfer-a-winwinformula-say-ceos/539319/. Jamshyd N Godrej, Chairman of Godrej and Boyce Manufacturing, stated
that '[a]dopting clean technologies is in our self interest. To expect others to pay for it is not quite
right, but there are bound to be situations in which one may have to deploy a technology that is
unaffordable. In that case, financial support would be required." Id.
18 ORG. FOR ECON. CO-OPERATION & DEV., ENVIRONMENTAL POLICY, TECHNOLOGICAL
INNOVATION AND PATENTS 18 (2008) ('[T]he relationship between environmental policy and
technological innovation remains an area in which empirical evidence is scant."). In a bold and
unprecedented move, the director-general of the World Intellectual Property Organization (WIPO)
expressed his intention of balancing social responsibility with intellectual property, stating "We
have a task, never taken up before, in ensuring that green technology is deployed and adapted in the
developing countries."
India: WIPO Not to Interfere in Sovereignty, RIGHT VISION NEWS
(Pakistan), Nov. 14, 2009.
1) Celia Dugger, Devastatedby AIDS,Africa Sees Life Expectancy Plunge, N.Y. TIMES, July 16,
2004, at A3; see Somini Sengupta, Spread ofAIDS in India Outpaces Scant Treatment Effort, N.Y.
TIMES, May 27, 2005, at A3; Donald G. McNeil Jr., South Africa's Bitter Pill for World's Drug
Makers, Mar. 29, 1998, N.Y. TIMES, § 3; Joanna McGreary, Paying for AIDS Coektails: Who should
Pick Up the Tab for the Third World?, Feb. 12, 2001, TIME, at 54; Andrew Purvis, The Global
Epidemic.* AIDS is Tightening its Grip on the Developing World- Where the Costly New Drugs
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began importing generic anti-retroviral drugs that were produced without paying the
full royalty fee and obtaining a license. 20 The price of the patented drugs such as
AZT and ZDV were just too high and the need was considerable. 21 U.S. political
leaders and the pharmaceutical lobby took on South Africa's public health
department, leaning hard on the country's trade officials: stop importing the generic
AIDS drugs, or suffer the trade consequences. 22 After much political leveraging and
media attention, the U.S. capitulated a bit.23 In the wake of this, the World Trade
Organization's ("WTO") Trade Related Aspects on Intellectual Property Rights
("TRIPS") enacted a formal declaration making it clear that the WTO's rules about
intellectual property are not meant to be pursued where doing so would conflict with

Won't do much Good at All, TIME, Dec. 30, 1996, at 76. Life expectancy in Africa continues its steep
decline in seven countries hardest hit by AIDS pandemic. Celia Dugger, supra. United Nations
report says infants born now in Zimbabwe, Swaziland, Lesotho, Zambia, Malawi, Central African
Republic or Mozambique can expect to live less than 40 years. Id.
20 Medicines and Related Substances Control Amendment Act No. 90 of 1997 s. 22F, available
at http://www.info.gov.za/view/DownloadFileAction?id=70836. The Act provides that "the Minister
may prescribe conditions for the supply of more affordable medicines in certain circumstances so as
to protect the health of the public," in particular the conditions by which any medicine sold by the
patent holder or with the holder's consent may be imported by a third party into South Africa. Id. s.
15C; see Wenwei Guan, The Poverty ofIntellectualPropertyPhilosophy,38 HKLJ 359, 394 (2008).
21 See Kara M. Bombach, Can South Africa Fight Aids? Reconciling the South African
Medicines and Related Substances Act with the TRIPs Agreement, 19 B.U. INT'L L.J. 273, 276, 286
(2001).
22 See Patrick Bond, Globalization, PharmaceuticalPricing,and South African Health Policy:
Managing Confrontation with US. Firms andPoliticians,29 INT'L J. HEALTH SERV. 765, 774 (1999).
[The State Department reported that it would] continue our unflagging
efforts to convince the South African Government to either repeal Article 15(c) or
make it consistent with the TRIPs agreement, and thus eliminate the possibility
that any abrogation of U.S. pharmaceutical patent rights in South Africa. Should
there be an actual violation of any U.S. pharmaceutical patent right (e.g. patent
abrogation) this Administration will respond forcefully in accordance with
appropriate trade remedy legislation
[d.
23 Steven Lee Meyers, South Africa and US. End Dispute Over Drugs, N.Y. TIMES, Sept. 18,
1999, at A8.
The United States trade representative, Charlene Barshefsky, announced
that South Africa had pledged to abide by World Trade Organization rules when it
enacts a new law intended to make it easier to import and produce the drugs
locally at lower costs....
Ms. Barshefsky also indicated the Administration would step back from a
review process that could have led to trade sanctions against South Africa.
Id. However,
Even after codifying higher standards of patent and data protections globally and
reluctantly agreeing to flexibilities, the U.S. continued its pre-TRIPS, Big Pharma
trade policy by threatening developing countries such as Thailand, South Africa,
India, Argentina, and Brazil with trade sanctions in the 1995-2001 timeframe,
either because they refused to adopt TRIPS-plus [intellectual property rights] or
because they proposed using TRIPS-compliant flexibilities to access more
affordable medicines.
Brook K. Baker, Ending Drug Registration Apartheid:
Taming Data Exclusivity and
Patent/RegistrationLinkage, 34 AM. J.L. & MED. 303, 317 (2008) (footnotes omitted).
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a country's ability to respond to a public health emergency such as AIDS. 24 In these
instances, developing countries are able to waive restrictions against the importing of
generic versions of on-patent drugs so long as some significant administrative
hurdles are met. 25 More will be said about the specific of this agreement later. In
the present article, I will ask whether clean technology patents might be similarly
relaxed in developing countries to promote the world population's long-term health.
As we know that carbon emissions, starvation, contaminated water, and polluted air
significantly compromise an individual's health, 26 the framework for allowing
compulsory licenses and parallel imports for certain AIDS medicines might be
expanded to address these environmental concerns.

A. The Context and the World Stage
As I began writing, the city of Copenhagen was hosting the much-anticipated
United Nations Framework Convention on Climate Change ("UNFCCC") summit,
where nations and stakeholders were putting forward their carefully researched
positions on mitigating and adapting to the effects of global warming. 27 Specifically,
nations were trying to negotiate new carbon emissions standards and related
commitments, to make sure the average global temperatures do not increase an
additional two degrees Celsius in the next forty years. 28 According to the large
majority of scientists, this is the target we need to meet to keep our planet

24 Alan Sykes, TRIPS Pharmaceuticals,Developing Countries, and the Doha 'Solution," 3 CHI.

J. INT'L L. 47, 53 (2002).
The
litigation
initiated
against
South Africa by
international
pharmaceutical companies resulted in a flurry of unfavorable commentary in the
press, and the suit was eventually dropped in April 2001. Political considerations
also led the United States to drop its WTO challenge to Brazil's Industrial
Property Law, in return for a promise by Brazil to consult with the United States
before invoking its domestic legislation on compulsory licensing.
The UN
Commission on Human Rights weighed in on the matter as well, arguing that
access to drugs is a human right, and that TRIPS should be interpreted flexibly to
promote access to drugs.
Id. (footnotes omitted).
25 Id.

at 52.

Alexandra Dapolito Dunn & Erin Derrington, Investment in Water and Wastewater
Infrastructure: An EnvironmentalJustice Challenge, a Governance Solution, 24 NAT. RESOURCES &
ENV'T 3, 4 (2010) ("[Water] contamination has devastating consequences on human life and health");
Dina Cappiello & H. Joseph Herbert, EPA.
Greenhouse Gases Endanger Human Health,
ASSOCIATED PRESS, Dec. 7, 2009, available at http://abcnews.go.com/Politics/wireStory?id=9268899
([S]cientific evidence surrounding climate change clearly shows that greenhouse gases 'threaten the
public health and welfare of the American people' and that the pollutants-mainly carbon dioxide
from burning fossil fuels-should be regulated under the Clean Air Act.").
27 John M. Broder & Elisabeth Rosenthal, UN. Official Says Climate Deal Is at Risk, N.Y.
TIMES, Jan. 21 2010, at A8; see United Nations Framework Convention on Climate Change,
http://unfccc.int/2860.php (last visited Mar. 23, 2010).
28 John M. Broder, 5 Nations Forge Pact on Climate, Goals Go Unmet, N.Y. TIMES, Dec. 19,
2009, at Al ("And [the accord] sets a goal of limiting the global temperature rise to 2 degrees Celsius
above preindustrial levels by 2050, implying deep cuts in climate-altering emissions over the next
four decades.").
26

[9:674 2010]

The John Marshall Review of Intellectual Property Law

functioning in a way that is habitable. 29 To achieve this impressively ambitious goal,
it is thought that global greenhouse gas emissions must reach their apex before
2020.30 At that point we need to start reducing our carbon emissions so that by 2050
our emissions are reduced to fifty to eighty-five percent of our 2000 levels.3 1 The best
working theory as to how we achieve this goal is by substantially relying on clean
technologies-to capture carbon and produce fewer greenhouse gases in the driving of
or vehicles, farming of our lands, and operating of our businesses. 32 Only then will
we perhaps be able to dodge the bullet of massive flooding, devastating the balance of
ecosystems, and horrible drought. Because so much is at stake, the significance of the
negotiations during this momentous summit in Copenhagen were legion. While the
executive secretary, Yvo de Boer, initially expressed optimism over the progress of
the summit, especially in the area of technology, unfortunately, no legally binding
agreements were made.33 A non-binding accord was reached between the U.S.,
China, India, Brazil, and South Africa that will hopefully be made binding within a
year.3 4 U.S. President Barack Obama recognized that disappointment in the outcome
was justified but "at least we kind of held ground and there wasn't too much
35
backsliding from where we were."
It is generally believed that the U.S. lacked the "leverage, in terms of
technology, politics, ethics and economics to force China to make a commitment."
Without a commitment from China, any agreement would be weak, given that China
has recently surpassed the U.S. as the largest polluter of greenhouse gases. 3 6 In the
29 See, e.g., THE WORLD BANK, WORLD DEVELOPMENT REPORT 2010: DEVELOPMENT AND
CLIMATE CHANGE 289 (2010) [hereinafter WORLD DEVELOPMENT REPORT], available at http://
siteresources.worldbank.org/INTWDR20O10/Resources/5287678-1226014527953/WDR10-FullText.pdf.
30 CHATHAM REPORT, supra note 12, at vii.
'31
Id.
32 See generally Jared Snyder & Jonathan Binder, The Changing Climate of Cooperative

Federalism: The Dynamic Role of the States in a NationalStrategy to Combat Climate Change, 27
UCLA J. ENVTL. L. & POL'Y 231 (2009) (discussing the effects that the climate change has on the
States and how the U.S. government could work with the States to implement new technologies and
solve the problem).
Based on the results of the two auctions to date, New York is projecting that
approximately $130 million per year will be available for the implementation of a
variety of programs, which may include energy efficiency programs for all sectors
and all fuels, deployment of photovoltaic and other advanced renewable
technologies, deployment of electrified rail and plug-in hybrid infrastructure, and
establishment of advanced, clean technology research centers. Most of these
programs are designed to achieve immediate emission reduction benefits.
Id. at 241.
33 John M. Broder, US. Offcial Says Talks on Emissions Show Promise,N.Y. TIMES, Jan. 15,
2010, at A8 ("The three-page Copenhagen Accord is not legally binding, and the 192 nations that
took part in the December talks did not formally accept it.").
34 Broder, supra note 28.
'35 bama Says Disappointment Over Copenhagen is Valid, BBC NEWS, Dec. 23, 2009, http://
news.bbc.co.uk/2/hi/americas/8429310.stm.
3 Stephen Chen, Obama May Get a Frosty Reception on Climate Talks, S. CHINA MORNING
POST, Nov. 14, 2009, available at 2009 WLNR 22844611 (quoting Wang Weiguang, Director of the
Chinese Academy of Social Sciences). In fact, China alone accounted for forty-two percent of the
global consumption of coal in 2008, yet there are no Chinese companies among the top twenty
patent-holders for clean-coal technology. CHATHAM REPORT, supra note 12, at 36-37.
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wake of the summit, members of the UNFCCC had differing views about whether it
was a success.
The Sudanese envoy who chaired the group of seventy-seven
developing countries plus China (the "G77"), Lumumba Di-Aping, expressed his
regret over the outcome saying, "[It's] the lowest level of ambition in terms of
emissions reductions imaginable," and accused the U.S. and Danish governments of
"superimposing a deal on the rest of the world."3 7 But, Di-Aping, along with
representatives from many other countries, did officially cede to the final outcome
with hopes that future negotiations would result in a meaningful deal on climate
3
change. 8
Also as I write, a horrendous earthquake has killed an estimated 150,000 people
in Haiti, with more deaths to come from lack of clean water and infection.3 9 The
thriving cultural city of Port-au-Prince has been practically leveled. 40 While no
country deserves this sea of death and destruction, it seems particularly cruel to fall
on one of the most tested nations in the world-with little rest from civil violence,
poverty and AIDS. 41 Perhaps due to increased carrying capacity, or perhaps due to
the seeming unfairness of the ghastly destruction, the world community has
responded with an outpouring of money and human aid. 42 The collective sympathy of
the world has been properly engaged. However, I suggest that while psychologically
it might make sense to respond in this way to deaths from unpreventable disasters,
why can we not also value 50,000 lives lost from predictable floods and drought
caused by climate change, and take steps to correct this now?
Many others have written on how we could best promote the adoption of clean
technology throughout the world by enacting a global agreement or market for
carbon emissions. Some have focused on the science, others have investigated which
business models of technology transfer are optimal, and still others have thought
about this in terms of politics and attainable goals. While all of these frames will
color my analysis, in this article I view the climate change discussion through the
lens of distributive justice.4 3 In Section I, I will begin by introducing the global
landscape for patents in clean technology, to provide relevant background. I then
37 Haider Rizvi, Clashing Over the Climate, BEIJING REV., Jan. 7, 2010, http://www.bjreview.
com.cn/world/txt/2009-12/31/content_237799.htm.
'38See Lucy Hornby, China Defends Wen Jiabaos Role in Copenhagen Talks, REUTERS, Dec.
25, 2009, http://www.reuters.com/article/idUSTRE5BOOC320091225.
31. See Scott Kraft, Dumped Remains Given Burial,A HaitianBusinessman Arranges to have
about 500 Quake Victims Moved into Communal Graves with Backhoes, L.A. TIMES, Feb. 1, 2010,
at A16.
40 Karen Crouse, Playing for Haiti N.Y. TIMES, Feb. 3, 2010, at Bll ("Four days before the
game, a 7.0 magnitude earthquake struck Haiti, leveling much of the capital, Port-au-Prince").
41 See Paul Farmer, Sending Sickness.* Sorcery, Politics, and Changing Concepts of AIDS in
Rural Haiti,4 MED. ANTHROPOLOGY Q. 6, 7 (1990).
42 See, e.g., Jason Sweeney, Bay Area Volunteers Step Up to Help Haiti OAKLAND TRIB., Jan.
16, 2009, available athttp://www.mercurynews.com/breaking-news/ci_14202408?nclick-check= l.
43John Rawls, Distributive Justice: Some Addenda, 13 NAT. L.F. 51, 51 (1968). Distributive
justes is based on two principles:
first, each person is to have an equal right to the most extensive basic liberty
compatible with a similar liberty for others; and second, social and economic
inequalities are to be arranged so that they are both (a) reasonably expected to be
to everyone's advantage, and (b) attached to positions and offices equally open to
all.
Id. (footnote omitted).
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will articulate the various transnational legal instruments in Section II that bear on
clean technology patents, explaining their contours and limitations. In Section 111, 1
will explore the perspectives of the developing world, and in Section IV I will call
upon recent Congressional legislation to reveal the U.S. foreign policy in this domain.
In Section V, I will analyze a sampling of distributive justice theories, to see whether
there are any meaningful differences between the AIDS epidemic that may support
the extension of the TRIPS agreement to provide for compulsory licenses in clean
technology. I will then discuss in Section VI how market-based theories encourage a
perversion of justice and an unacceptable agnosticism toward the future. While
much hinges on the probability and magnitude of the negative health effects from
climate change, Section VII will provide some empirical data on the projected health
effects of climate change to assess whether the situation is as dire as it seems.
Section VIII will address the work that can be done by labeling something an
emergency or a disaster. Finally, I will conclude with some remarks on where we
might go from here.

SECTION I

Money, it's a gas
Grab that cash with both hands and make a stash...
Money, it s a crime
44
Share it fairly but don't take a slice ofmypie

A. PatentProtection in Theory and Practice
Patents are intended to generate innovation. 45 They do so by providing exclusive
46
Put
property rights to the producer of an invention for a certain amount of time.
differently, the government granting the patent will exclude others from producing
that patented good for a fixed period-typically twenty years. 47 It is thought that
this short-term monopoly will allow the patent holder to charge a royalty that is
above the marginal cost of production. 48 In this way, the firm may recover the steep
research and development ("R&D") costs without having others free-ride on its

44 PINK FLOYD, Money, on THE DARK SIDE OF THE MOON (Harvest Records 1973).
45 U.S. Const. art. 1, § 8, cl. 8; see U.S. DEP'T OF JUSTICE & FED. TRADE COMM'N, ANTITRUST
ENFORCEMENT AND INTELLECTUAL PROPERTY RIGHTS: PROMOTING INNOVATION AND COMPETITION
1 (2007).
46 35 U.S.C. § 154(a)(2) (2006). Under U.S. federal law, patents grant the:
right to exclude others from making, using, offering for sale, or selling the
invention throughout the United States or importing the invention into the
United States, and, if the invention is a process, of the right to exclude others
from using, offering for sale or selling throughout the United States, or importing
into the United States, products made by that process ....

Id. § 154(a)(1).
47

Id. § 154(a)(2).

48 See

Tun-Jen Chiang, Fixing Patent Boundaries, 108 MICH. L. REV. 523, 545-46 (2010)
(explaining the standard economic model of patents).
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investment. 49 This concept is so firmly engrained in the fabric of the U.S. that it
made its way into our concise Constitution. 5° In exchange for the monopoly, the
patent holder must disclose "a written description of the invention" and must "enable
any person skilled in the art" to practice the invention. 51 This arrangement is
thought to generate lots of investment in R&D, to correct for the looming disincentive
52
of money lost on abandoned projects and loser enterprises.
It is generally thought that the U.S. encourages scientific innovation by
providing a platform for the aggressive enforcement of patent rights. 53 Without the
potential for patenting successful products, many U.S. investors would put their
money elsewhere, as a substantial sum of funds given toward basic research never
yields fruit. 54 What's more, uncertainty in legal enforcement of patent rights may
encourage patent holders to refrain from entering certain markets all together or to
55
treat their ideas as trade secrets that will never be exploited for social utility.
Either way, there is evidence that even if patents mostly encourage innovation
through building investor confidence and security, this is a phenomenon that cannot
be naively ignored. 56 There are data that reflect the very real problem with
premature imitation, as one study found that about sixty percent of the patented
innovations they sampled were imitated within four years, suggesting that even

49Walter C. Linder, Leading Lawyers on Counsehng Clients on Patent Protection,Evaluating
Patent Portfolios, and Working with the USPTO." Fundamentals of Suceessful Patent Strategy
Development andAdministration,ASPATORE, Jan. 2010, at 11, available at 2010 WL 4460.
o0 See U.S. CONST. art. I, § 8, cl. 8 ("[The Congress shall have power] [t]o promote the Progress
of Science and useful Arts, by securing for limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries.").
51 35 U.S.C. § 112.

52 Linder, supranote 49, at 11.

53 See Andrew W. Torrance & Bill Tomlinson, Patents and the Regress of Useful Arts, 10

COLUM. SCI. & TECH. L. REV. 130, 166 (2009) [hereinafter Torrance & Tomlinson, Regress of Useful
Arts] (stating that there is an assumption that the United States' patent system spurs innovation
through patent protection). But see, e.g., Xerox Corp. v. 3Com Corp., 61 F. App'x 680, 685 (Fed. Cir.
2003) (unpublished table decision) (allowing patent infringement when public health is affected);
City of Milwaukee v. Activated Sludge, Inc., 69 F.2d 577, 593 (7th Cir. 1934).
54See Uma Suthersanen & Graham Dutfield, Innovation and the Law of Intellectual Property
in INNOVATION WITHOUT PATENTS:

HARNESSING THE CREATIVE SPIRIT IN A DIVERSE WORLD 17

(Uma Suthersanen et al. eds., 2007).
The traditional justification of the patent systems that market power is
conferred on an inventor for a limited duration for two purposes. First, the
inventor is granted a reward for the introduction of technological developments by
means of a buffer of protection against other competitors, and this guaranteed
term of patent protection will act as a stimulus for further innovation.
Id.
o5 See CHATHAM REPORT, supranote 12, at 8.
56 E.g., Mark A. Lemley, What Ifs and Other Alternative Intellectual Property and Cyberlaw
Story.* IgnoringPatents, 2008 MICH. ST. L. REV. 19, 19 n.1 (2008).
There were 2,524,321 patents issued between March 18, 1987 and March 18,
2007. To get an idea of how big this number is, consider that U.S. Patent No.
4,651,345 issued March 24, 1987, and U.S. Patent No. 7,191,469 issued March 13,
2007. In other words, more than a third of all the patents issued in 217 years of
U.S. history were issued in the last twenty years.
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during the patent-period imitation occurs. 57
While much rests on the basic assumption that "patents drive innovation," it has
been lamentably understudied from an empirical perspective. 58 According to Dan
Burk and Mark Lemley, "defenders and critics of the system seem to have adopted
their positions about the patent system's merits or demerits as articles of faith rather
than as conclusions drawn from hard evidence." 59 A recent empirical study that
modeled the simulated behavior of investors and competitors found that "current
patent systems may significantly deter, rather than spur, technological innovation
compared to a commons system." 60 Further, the study went on, a commons system
"generate[s] significantly greater amounts of innovation, productivity, and social

utility than currently predominating patent systems." 61 Yet another study suggested
that technology transfer and networking between branch offices and between firms
can actually encourage greater innovation, as firms compete to provide improved
products. 62 Patents can also be used as barriers to entry against early-stage
companies, turning the market into a perpetual oligopoly where the few in control
take cues from one another on investment and price. 63 Others have written about
how overly broad patent claims can stifle innovation by restricting access to very
basic methodologies like correlations or Wiki-pages. 64 These findings represent a
sharp departure from the orthodoxy that patents are necessary for promoting
innovation.
57 Edwin Mansfield et al., Imitation Costs and Patents: An EmpiricalStudy, 91 ECON. J. 907,
917 (1981).
58 Mark A. Lemley & Bhaven Sampat, Is the Patent Office a Rubber Stamp
58 EMORY L.J.
181, 194 (2008); John R. Allison & Mark A. Lemley, The Growing Complexity of the United States
Patent System, 82 B.U. L. REV. 77, 91-93 (2002); see also, Andrew W. Torrance & Bill Tomlinson,
Patent Expertise and the Regress of Useful Arts, 33 S. ILL. U. L.J. 239, 240 (2009) ("Despite the
widespread adoption of patent systems throughout the world, little empirical evidence actually links
the prospect of patent protection for inventions to increased rates of invention." (citations omitted));
Wendy Gordon, On Owning Information."Intellectual Property and the Restitutionary Impulse, 78
VA. L. REV. 149, 157 (1992) ("Our intangible assets are indeed valuable, but an overbroad grant of
monopoly rights to prior creators may retard the development of new intellectual products and
sometimes may impermissibly with the autonomy of others and with efforts by individuals to
achieve cultural self-determination." (citation omitted)).
59 Dan L. Burk & Mark A. Lemley, Policy Levers in Patent Law, 89 VA. L. REV. 1575,
1581 (2003).
60Torrance & Tomlinson, Regress of UsefulArts, supra note 53, at 135. Their results indicated
"that current patent systems (that is, systems combining patent and open source protection for
inventions) may generate significantly lower rates of innovation (p<0.05), productivity (p<0.001),
and social utility (p< 0.002) than does a commons system." Id. (citation omitted).
61 Id.at 162 ("These results represent a marked departure from the orthodox view that patent
systems can be justified because they spur technological innovation.").
62 See James H. Love & Stephen Roper, The Determinants of Innovation: R&D, Technology
Transfer and Networking Effects, 15 REV. INDUS. ORG. 43, 58 (1999).
63 John H. Barton, Antitrust Treatment of Oligopolies with Mutually Blocking Patent
Portfolios, 69 ANTITRUST L.J. 851, 852 (2001).
6 Stephen McJohn, Scary Patents, 7 NW. J. TECH. & INTELL. PROP 343, 343 (2009).
There are plenty of scary patents out there.... One issued patent could be
interpreted to cover the wiki system used by such sites as Wikipedia. A number
of issued patents contain broad claims for methods that appear to do little more
than take existing methods and put them in software, such as a "[m]ethod for
minimizing reintroduction of participants at successive social events."
Id. (citations omitted).
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Part of the explanation for the potential mismatch between theory and reality
stems from the false idea that innovation is linear in its trajectory and consistent
across industries. 6 5 Under this theory, innovation occurs in four discrete steps and
each proceeds successively.
First you have the R&D, then you have the
demonstration projects to prove your concepts, then you continue to deployment and
then finally there is adoption and diffusion of your invention. 66 In reality, many of
the research trajectories fail without ever reaching the final stage, and often advice
and reactions from retailers or pilot projects are fed back into the R&D stage to
improve upon the initial product. 67 So the trajectory is more like a stuttered
feedback loop, where later events work back into the cycle. Also, the curve of
68
innovation as it relates to patent protection will vary across industries.
The linear view of innovation distorts the flow of funds, as most policy makers
assume that innovation can only be driven by either dumping more money into R&D
or by creating market demand. 69 This is incorrect. Innovation can also be
encouraged by promoting thoughtful and tailored interaction between the many
stakeholders-consumers, governments, private business, research universities,
etc.70 Innovation may also be driven by collaboration between patent holders, to
provide a new product based on old commercialized ideas.71 Innovation can also be
fueled by increasing local uptake. This can happen through developing needs
assessments for target markets and making sure the target market has the human
resources and capacity to implement the technology.7 2 Industries vary considerably
in the cost and timeline for R&D, the likelihood and cost of imitation, the need for
65 Richard C. Levin et al., Appropriating the Returns from Industrial Research and
Development, 18 BROOKINGS PAPERS ON ECON. ACTIVITY 783, 788 (1987) ("The premise that
stronger [IP] protection will always improve the incentives to innovate is also open to
challenge.... Because technological advance is often an interactive, cumulative process, strong
protection of individual achievements may slow the general advance.").
i(WORLD DEVELOPMENT REPORT, supra note 29, at 295.

(7E.g., Tracy Staten, For Tough 2010, Pharma Cuts Billions from R&D, FIERCE PHARMA, Feb.
4, 2010, http://www.fiercepharma.com/story/tough-2010-pharma-cuts -bilions-r-d/2010-02- 04.
(3 See Burk & Lemley, supra note 59, at 1589.
The relationship between patents and innovation is at least as complex as
the profile of technological and economic factors that determine innovation. There
is no simple or universal correlation between the availability of patents and the
incentive to innovate. This is due in part to the fact that the patent system
interacts with industries at several different points in the innovation process.
Recent evidence has demonstrated that this complex relationship is also industryspecific at each stage of the patent process: deciding to seek protection, obtaining
a patent, setting the scope of the patent that results, deciding to enforce a patent,
and determining litigation outcomes.
Id.
69See Margaret R. Taylor et al., Regulation as the Mother of Innovation: The Case of SO
Control, 27 LAW & POL'Y 348, 348 (2005).
70 Bradford L. Smith & Susan 0. Mann, Innovation and Intelleetual PropertyProteetionin the
Software Industry: An EmergingRole forPatents ,71 U. CHI. L. REV. 241, 264 (2004).
71Birgit Verbeure, Patent Pooling for Gene-based Diagnostic Testing, in GENE PATENTS AND
COLLABORATIVE LICENSING MODELS: PATENT POOLS, CLEARINGHOUSES, OPEN SOURCE MODELS
AND LIABILITY REGIMES 3 (Geertrui Van Overwalle ed., 2009) ("When access and use to a certain
technology are hindered by the existence of multiple patents, held by multiple patent owners (a
patent thicket), a patent pool might be a useful model to facilitate access." (citation omitted)).
72 See WORLD DEVELOPMENT REPORT, supra note 29, at 295.
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inter-operability and cooperation of parts, and in the extent to which the patent
landscape is made up of lots of component parts or wholly patented products.' 3 This
research is incredibly complex; the answer as to whether patents encourage
innovation will depend heavily on the norms and structure of each individual market,
and therefore findings in one market will not extrapolate well to others.

B. Patentsfor Clean Technology
Given the conflicting data on this general premise of patents, and the degree to
which innovation is spawned by patents, we might think that the data are not going
to get us very far. But thankfully, facts of a different sort still do have a place in this
policy discussion. Data that has recently been gathered on the specific industry of
clean technology might give us a sense of the urgency of the situation, even if it does
not tell us how to tailor patent law to address it. According to the Chatham House
report that was published in 2009 by the U.K. Royal Institute of International
Affairs, the patenting rates of six clean technology sectors surged in the 1990s, after
a sluggish start in the 1970s.7 4 The six technology sectors the group surveyed were
concentrated solar power, 75 wind energy, 76 carbon capture, 77 cleaner coal,7 8 biomassto-electricity,79 and solar photovoltaic cells.8 0 From the mid 1990s onward, there was
a nine-fold increase in patents for wind energy and a five-fold increase in patents for
solar photovoltaic technologies.Sl During this time the global installed wind capacity
73Burk & Lemley, supra note 59, at 1577.
7' CHATHAM REPORT, supra note 12, at 12.
7,Id. at 32-36. Concentrated solar power (CSP) uses lenses or mirrors and tracking systems to

direct much sunlight into a tiny beam. SolarPACES Home Page, http://www.solarpaces.org/CSP
_Technology/csptechnology.htm (last visited Mar. 23, 2010). The concentrated light can then be
used as a heat source for a traditional power plant or it can be stored in photovoltaic cells, which
take solar radiation and converts it into current for electricity. Id.
76 CHATHAM REPORT, supra note 12, at 22-25. Wind power has been harnessed for some time.
Id. at 22. This sector can include wind turbines to create electricity, wind mills for mechanical
power, or even pumps for relocating water.
77Id. at 39-43. Carbon capture loosely refers to various ways of capturing carbon dioxide
(C02) from large input sources such as coal power plants, and storing it away from the ambient air
we breathe. Id. at 41 Box 3.7.
78Id. at 36-38. Clean coal refers to post-production methods of removing the harmful effects
of coal emissions. JIM WATSON ET AL., TECHNOLOGY AND CARBON MITIGATION IN DEVELOPING
COUNTRIES: ARE CLEANER COAL TECHNOLOGIES A VIABLE OPTION? 16 (2007). These methods can
include chemically washing impurities from the coal, treating the flue gases with steam to remove
the sulfur dioxide, and employing carbon capture and storage. Id. Clean coal is a bit of a misleading
term, as coal use itself is not clean. Thus, most in the clean technology industry use the term
'cleaner coal." Id.
79 CHATHAM REPORT, supra note 12, at 29-32. Biomass energy or "biofuels" refers to the
exploitation of biological materials such as wood, animal waste, or corn to generate electricity or
heat. WYO. STATE FORESTRY DIV., OFFICE OF STATE LANDS AND INVS., WYOMING BIOMASS
INVENTORY: ANIMAL WASTE, CROP RESIDUE, WOOD RESIDUE, AND MUNICIPAL SOLID WASTE 1-2
(2007), available at http ://slf-web.state.wy.us/forestry/adobe/biomass.pdf.
80CHATHAM REPORT, supra note 12, at 25-29. Solar photovoltaics refer to a collection of cells
containing a material that converts solar radiation into electricity. Id. Materials presently used for
photovoltaics include a few variations of silicon, cadmium telluride, and copper. Id. at 26, 28.
91 Id.at 12.
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increased twenty-fold.8 2 However, patents for concentrated solar power and carbon
capture did not take off until the end of the 20th century. 83 A study published by the
law firm of Woodcock Washburn projected forward using a proprietary algorithm
(read: potentially questionable assumptions) to estimate the number of patents that
will be issued in the U.S. for wind, solar, biomass-to-electricity, hybrid-electric energy
and fuel storage cells.8 4 The authors predicted that despite being a mature industry,

wind energy patent filings will continue to grow at a steady rate over the next four
years, while U.S. solar energy patents will experience a three-fold increase from 2008
to 2012.85 According to this report, there are no clearly dominant players in the
biomass-to-electricity patent world, as the filers come from a diverse group of oil
86
companies, suppliers of industrial equipment and electronic device manufacturers.
The report's findings both underscored the complexity and non-linearity of IP
adoption as some technologies interact with each other and current costs may not
reflect anticipated values.
Below is a graph that depicts the relative volume of patent filing at the WIPO,
87
by country of origin.

Environmental technology

'TCr

But the number of patents does not tell the entire story, as greater deployment

82WORLD DEVELOPMENT REPORT, supra note 29, at 287.
83 CHATHAM REPORT, supra note 12, at 12.
84 DAVID BAILEY & RUBE N MUNOz, 2009 CLEANTECH PATENT FORECAST (2009), available at
http://www.woodeock.com/industries/clean/2009 Cleantech Patent Forecast.pdf.
85 Id.(predicting the number of issued solar patents to go from 360 to "well over 900").
86 Id. ('Biofuel patent holders and filers range from oil companies such as ConocoPhillips,
Exxon Mobil, Chevron and Shell to suppliers of industrial equipment and electronic devices such as
Siemens and Bosch.").
87 See WORLD INTELL. PROP. ORG., WORLD INTELLECTUAL PROPERTY INDICATORS 19 (2009 ed.),

available
.pdf.

at http://www.wipo.int/export/sites/www/ipstats/en/statistis/patents/pdf/wipo-pub-941
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of technologies can occur through other means. Namely, cross-licensing agreements88
and participation in standard-setting bodies 8 9 can also spur innovation without
dramatically increasing the number of patents issued. 90 The location of the patent
filing can also be a bit misleading as many patents with U.S. assignees are actually
developed for European or Japanese ventures. 91 The idiosyncratic business models
and technological collaboration are another critical piece of the puzzle, as the
licensing regimes, ease of equipment and knowledge transfer, and sector norms can
certainly affect how quickly the technologies are adopted across the globe. As a
result, each sector has a different make-up of dominant patent-holders and
assignees, and the absorption of the products in various regions has also varied quite
a bit.
Interestingly, while the U.S. has made a strong showing in securing patents for
carbon capture technologies, according to some reports U.S. firms are lamentably
under-represented in most of the other energy sectors and are generally not thought
of as being a trailblazer for innovation in this field. 92 In solar energy broadly,
Germany, Japan and Spain seem to be dominating. 93
In wind technologies,
Denmark, Germany and Japan appear to be ahead of the curve in terms of patents
and market control. 94 Although clean technology is concentrated mostly in
industrialized countries, developing countries are starting to make notable
contributions. "Developing countries accounted for twenty-three percent ($26 billion)
of the new investments in energy efficiency and renewable energy in 2007, up from
88 See generallyUnitedStates v. Singer Mfg. Co., 374 U.S. 174, (1963) (acknowledging the
business benefits of cross-licensing agreements).
89

Research In Motion Ltd. v. Motorola, Inc., Nos. 3:03CV0284G, 3:08-CV-0317-G, 2008 WL

5191922, at *1 (N.D. Tex. Dec. 11, 2008).
[Standards] facilitate the adoption and advancement of technology as well as the
development of products that can interoperate with one another. Standards also
lower costs by increasing product manufacturing volume, and they increase price
competition by eliminating "switching costs" for consumers who desire to switch
from products manufactured by one firm to those manufactured by another. They
also lead to earlier adoption of new technology. There is, however, one downside to
standards: they create "essential patents." The term "essential patents" refers to
patents that are essential to a standard-fe., patents that claim technologies
selected by a standards development organization.

Id.
90 Carl Shapiro, Navigating the Patent Thicket.* Cross Licenses, Patent Pools, and Standard
Setting in 1 INNOVATION POLICY AND THE ECONOMY 119, 130, 137 (Adam B. Jaffe et al. eds., MIT
Press 2001) (stating cross-licensing allows for quick and effective innovation without fear of
unintentional infringement), available at http://www.nber.org/chapters/c10778.pdf.
91 CHATHAM REPORT, supra note 12, at 14.

92 Bryan Walsh, Clean Energy: US.Lags in Research and Development,TIME, Aug. 1, 2009,
http ://www.time.com/time/health/article/0,8599,1913781,00.html#ixzzOk6UOr2Xa; Stephen
Monfort, US. Lags in Clean Tech Investment, NASDAQ, http://www.nasdaq.com/newscontent/
20100326/U.S.-lags-in-clean-tech-investment.aspx (last visited Apr. 6, 2010); see also Rob Atkinson,
America Ris

h'4issing" Out in Clean iech oogtr BUSNSS WElidK, Feb. 3, 2010,

http://www.businessweek.com/innovate/content/jan2010/id20100122 369263.htm ("The report,
Rising Tigers, Sleeping Giant,also finds that between 2009 and 2013, the governments of [China,
Japan, and South Korea] will out-invst the U.S. three-to-one in these sectors-, or $509 billion to
S17), billion.").
93 See CHATHAM REPORT, sup-ra note 12, at viii, 46.
94 See id. at 15, 46.
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thirteen percent in 2004." 9 5
The fact that the U.S. is not leading the pack in clean technology can perhaps be
gleaned from the tea leaves of some recent political moves. We see this in the press
releases surrounding the U.S. Department of Commerce's Patent and Trademark
Office ("PTO") green technology pilot program that was announced in December of
2009.96 The program is intended to correct for the United States' slow entry into the
green technology global market by accelerating the processing time from filing to the
granting of a patent. 97 The Secretary of the Commerce Department, Gary Locke,
issued a press release that expressed a desire for the program to reduce the time it
takes to patent green technologies by one year, or from 30 months to roughly 40
months. 98 Locke acknowledged that much was at stake in the race for creating new,
sustainable jobs in the U.S., explaining that "the top 5 internet technology companies
in the world are based right here in the U.S. But of the top 30 alternative energy
companies in the world, only 1 in 5 are American. We cannot sit idly by as the
Silicon Valley of alternative energy is created in Berlin or Shanghai or New Dehli." 99
American companies lauded the initiative, and counsel for General Electric said
the pilot program is "an excellent incentive to fuel further innovation of clean
technology and a terrific mechanism to speed the dissemination of these patented
technologies throughout the world." 100 Under Secretary of Commerce for Intellectual
Property and Director of the PTO, David Kappos, put the motivations for the pilot
program this way,
Every day an important green tech innovation is hindered from coming to
market is another day we harm our planet and another day lost in creating
green businesses and green jobs .... Applications in this pilot program will
see a significant savings in [the length of pending status], which will help
bring green innovations to market more quickly. 10 1
The following sectors are caught under the pilot program: those that materially
contribute to enhancing environmental quality, encourage efficient utilization of
energy, promote discovery of renewable energy resources, and reduce the emission of
fossil fuels. 10 2 Roughly 3,000 of the eligible 25,000 patent applications will be first

95 WORLD DEVELOPMENT REPORT, supranote 29, at 292.
96 Press Release, U.S. Patent & Trademark Office, U.S. Dep't of Commerce, The U.S.
Commerce Department's Patent and Trademark Office (USPTO) Will Pilot a Program to Accelerate
the Examination of Certain Green Technology Patent Applications (Dec. 7, 2009) [hereinafter PTO
Pilot Program Release], availableat http://www.uspto.gov/news/pr/2009/09-33.jsp.
97 See id. (quoting PTO director David Kappos as saying, "Applications in this pilot program
will see a significant savings in pendency .
.
98 See id.
99Gary Locke, Sec'y of Commerce, U. S. Dep't of Commerce, Remarks at Announcement of
USPTO Green Tech Pilot Program (Dec. 7, 2009), available at http://www.commerce.gov/NewsRoom/
SecretarySpeeches/PRODO1008681.
100 Press Release, U.S. Patent & Trademark Office, supra note 96.
101 Id.

102 Pilot Program for Green Technologies Including Greenhouse Gas Reduction, 74 Fed. Reg.
64,666, 64,667 (Dec. 8, 2009), available at http://www.uspto.gov/patents/law/notices/74fr64666.pdf;
see also 37 C.F.R. § 1.102 (a), (c)(2)(i)-(ii) (2009) (stating that an application can be advanced out of
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considered under the program and if it proves to be successful, it may be expanded. 10 3
Just how the 3,000 will be selected and what criteria will be used to measure success
is uncertain. While this program signals a move in the right direction for the U.S.,
the fast-tracking will have a tiny impact on the overall speed of adoption of clean
technologies, unless more dramatic steps are taken both in the U.S. and elsewhere.
The Chatham Report, discussed above, casts a dark shadow over the current
prospects of speedy adoption of clean technology goods. The report confirmed that it
generally takes two to three decades for inventions in the energy sector to reach the
mass market. 10 4 This means that if we are to hit our target for reducing carbon
emissions by 2050, then the rate of adoption needs a dramatic boost; traditional
means of deployment will not suffice. The 2010 World Development Report makes
10 5
the same claim: progress in some clean technologies has been intolerably slow.
While renewable energy patents have exploded since the mid-1990s, they still
represented less than 0.4% of all patents filed in 2005.106 The majority of clean
technology patenting has been focused in the areas of waste management, lighting of
grids, methane, and wind turbines, but "improvement in many other promising
technologies like solar, ocean, and geothermal power has been more limited ... with
' 10 7
little of the needed progress toward steep cost reductions."
There are various proposed means of increasing the innovation and adoption of
clean technology. The one that will be the focus of my analysis is compulsory
licensing. However, compulsory licensing provides only one avenue for improving
access to clean technologies and it is by no means a silver bulletl1S Other
approaches might be to encourage a research use exception when developing
countries rely on patented technologies to try to invent around a patent, or to
improve upon it.109 Another alternative to compulsory licenses might be to encourage
turn if it materially enhances the quality of the environment or contributes to development or
conservation of energy resources).
103 Pilot Program for Green Technologies Including Greenhouse Gas Reduction, 74 Fed. Reg.
at 64666 ("The USPTO will accept only the first 3,000 petitions to make special in previously filed
new applications, provided that the petitions meet the requirements set forth in this notice.").
104 CHATHAM REPORT, supra note 12, at vii.
105 WORLD DEVELOPMENT REPORT, supra note 29, at 293.
106Id.

Id.
See id. (stating that "climate-smart technology" requires cooperative efforts such as
knowledge sharing, cost sharing, and technology transfer rather than "fragmented efforts").
109 See, e.g., Rebecca S. Eisenberg, Patents and the Progressof Science: Exclusive Rights and
Experimental Use, 56 U. CHI. L. REV. 1017, 1082 (1989) (arguing that allowing such research would
provide incentives for both the patentee and competitor to innovate).
Research exceptions
traditionally work to provide cover for individuals who are technically using a patented technology
without a license, but for the purpose of their research. -d. at 1023 (citation omitted). Under U.S.
patent law, the research exception has been defined by judges to be rendered almost non-existent.
Id. (stating that the defense is unavailable where "research is motivated by a commercial purpose"
because '[a]s practical matter, this could be a very significant limitation... [where] even academic
research will often be motivated at least in part by commercial interest[]."); see also Madey v. Duke
Univ., 307 F.3d 1351, 1362 (Fed. Cir. 2002) (holding that research in a university laboratory is not
protected because it "unmistakably further[s] the institution's legitimate business objectives,
including educating and enlightening students and faculty participating in these projects" and also
"lure[s] lucrative research grants, students and faculty").
But in the context of the TRIPS
agreement, the UNFCCC negotiations, or the Kyoto Protocol, a research exception might strike a
nice balance between encouraging innovation and discouraging limits on access. Japan and
107
108
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the pooling of complimentary and essential patents into patent pools. 110 Yet another
option is to explore the idea of patent exhaustion in clean technology devices; that is,
once the patented item has been sold and enters the stream of commerce, the original
patent-holder's property rights are exhausted and post-sale restrictions must be
separately negotiated. 111 In reality, tailored knowledge transfer, direct aid, and
support in developing human resources, management and infrastructure are
estimated to be even more important than protecting the "hard" transfer of
intellectual property rights.1 1 2 It has been argued elsewhere that the best way to
encourage innovation in green technology is to enact harmonious and stringent
environmental policies, 11 3 but barring that, we will focus on a much smaller fish in
11 4
the pan.

Germany already have domestic laws protecting the research exception to what would otherwise be
patent infringement. [Patent Act], Law No. 121 of 1959, art. 69,
1 (Japan) ("A patent right shall
not be effective against the working of the patented invention for experimental or research
purposes."),
translated in JAPAN PATENT OFFICE, PATENT ACT (2007), available at
http://www.cas.go.jp/jp/seisaku/hourei/data/PA.pdf.; Harold C. Wegner, Post-Merck Experimental
Use and the "Safe Harbor," 15 FED. CiR. B.J. 1, 31 n.174 (2005) (quoting Jennifer A. Johnson,
Comment, The Experimental Use Exception in Japan: A Model for US. Patent Law, 12 PAC. RIM.
L. & POL'Y J. 499, 512-13 (2003) (citation omitted)); Heinz Goddar, The Experimental Use
Exception. A European Perspective,7 CASRIP SYMP. PUBLICATION SERIES 10, 13 (2001) ("According
to German law, the experimental use exception applies whenever tests relate to the subject matter
of the patented invention as such, and have the purpose of obtaining additional information.").
10See R. Justin Koscher, PatentPools White Knight: Individual Licensing Agreements and
the Procompetitive Presumption, 20 DEPAUL J. ART, TECH. & INTELL. PROP. L. 53, 55 (2009)
(speaking to the pro-competitive effects of patent pools).
IIISee Quanta Computer, Inc. v. LG Elecs., Inc., 128 S. Ct. 2109, 2122 (2008) ("The authorized
sale of an article that substantially embodies a patent exhausts the patent holder's rights and
prevents the patent holder from invoking patent law to control postsale use of the article.").
112CHATHAM REPORT, supra note 12, at 8.
According to the World Business Council for Sustainable Development (WBCSD),
the royalty cost for energy patents represents a small share of the total
investment cost. It argues that the bulk of the cost of bringing a new technology
to market relates to the 'soft' aspects, for example operation and maintenance
practices, training and organizational procedures, which are not patentable.
Id. (citation omitted).
113See, NICK JOHNSTONE & IVAN HASCIC, ORG. FOR ECON. CO-OPERATION AND DEV.,
ENVIRONMENTAL POLICY FRAMEWORK CONDITIONS, INNOVATION AND TECHNOLOGY TRANSFER 4
(2009),
available
at
http://www.olis.oecd.org/olis/2009doc.nsf/LinkTo/NTOOOO6E 5E/$FILE/
JT03274164.PDF.
In recent years there has been growing concern that policy heterogeneity
across countries may restrict the potential for economies of scale in environmental
innovations from being realised. If different countries introduce different types of
policy measure, there is likely to be national specialisation in different types of
technological innovation to meet similar environmental objectives.
This
fragmentation of environment-related innovation along national lines can result
in increased costs in meeting given environmental objectives.
Id. at 36.
114 Id. at 5.

Evidence is presented that policy stringency plays a significant role in
inducing innovation. More specifically, based on evidence from a broad cross
section of countries over the period 20002007 it is found that policy stringency
has a positive impact on the likelihood of developing innovative means of air and
water pollution abatement and solid waste management. A more 'stringent'
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SECTION I: THE LEGAL INSTRUMENTS PROTECTING FLEXIBILITY AND ACCESS TO
PARALLEL IMPORTS AND COMPULSORY LICENSES

Us, and them,
And after all, we "reonly ordinarymen
Me, andyou. God only knows it's not what we would choose to do...
With, without
11 5
And who]] deny it's what the fighting's all about?

A. TRIPS
The World Trade Organization ("WTO") was established in 1994,116 replacing the
predecessor organization the General Agreement on Tariffs and Trade ("GATT").117
These two global organizations were set up to create a strong international capital
market. 118 There are 153 members of the WTO, 119 representing more than ninetyfive percent of total world trade and thirty observer nations, many of which are
currently seeking membership. 120 Therefore, a WTO adopted rule carries substantial
weight on the global market. The WTO is governed by its members. 121 The members
install a ministerial conference every two years. 122 The WTO General Council is
responsible for implementing the policy agreed upon by members at the ministerial
conference.123

policy will provide greater incentives for polluters to search for ways
costs imposed by the policy.
All 'environmental' policies-whether they be taxes, subsidies,
information-attach a price to polluting. By increasing the 'price' of
is hardly surprising to find that the more stringent the policy the
effect on innovations which have the effect of reducing emissions.

to avoid the
regulations,
polluting, it
greater the

Id.
15 PINK FLOYD, US AND THEM, on THE DARK SIDE OF THE MOON (Harvest Records 1973).
116 Agreement Establishing the World Trade Organization, Apr. 15, 1994, 33 I.L.M. 1144, 1867
U.N.T.S. 3 [hereinafter Agreement Establishing the World Trade Organization], available athttp://
www.wto.org/english/docs-e/legal e/04wto.pdf.
117 See General Agreement on Tariffs and Trade art. I, Oct. 30, 1947, 61 Stat. A-iI, 55 U.N.T.S.
194 (revised at Marrakesh Agreement Establishing the World Trade Organization Apr. 15, 1994),
available at http://www.worldtradelaw.net/uragreements/gatt.pdf.
The General Agreement on
Tariffs and Trade ("GATT") was negotiated during the United Nations Conference on Trade and
Employment. Agreement Establishing the World Trade Orginazation, supra note 116, at 1154.
GATT was formed in 1947 and lasted until 1994, when it was replaced by the World Trade
Organization in 1995. Id. at 1144.
118 Id. at 1249 ("The results of the Uruguay Round ensure an expansion of market access to the
benefit of all countries ... ");see also Kevin C. Kennedy, The GATT-WTO System at Fifty, 16 Wis.
INT'l L.J. 421, 422 (1998) (asserting that the GATT-WTO system ensures market access for goods
and services, while also facilitating transborder capital investment).
19 See WORLD TRADE ORG., UNDERSTANDING THE WTO: THE ORGANIZATION, http://www.wto.
int/english/thewto e/whatis e/tif e/org6_e.htm (last visited Mar. 23, 2010).
120 IAN F. FERGUSSON, THE WORLD TRADE ORGANIZATION: BACKGROUND AND ISSUES 2 (2007),
http ://ncseonline.org/nle/crsreports/O7Jun/98-928.pdf.
121 Id. at 3.
122

123

Id.
Id. at 4.
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In response to investors' nerves and related lobbying efforts, the WTO adopted
the Trade-Related Aspects on Intellectual Property Rights ("TRIPS") during the
Uruguay round of negotiations. 124 This agreement went into effect in 1995, and it
has since transformed the landscape for international intellectual property rights by
establishing minimal levels of global IP enforcement. 125 From the beginning, the
TRIPS agreement has been marked by a division between the interests of the
developed and developing countries. Specifically, developing countries contested "the
absolute rights of owners to control access to and use of their works anywhere, for
any reason, for a statutorily defined length of time, without regard to cultural
126
relevance, economic needs, or political priorities."
One of the most controversial aspects of the TRIPS agreement was the
negotiation over compulsory licenses. 127 A compulsory license is a license that a
government obtains without asking the permission of the patent-holder. 128 .
Typically, the government then pays some below-market royalty for the compulsory
license and either develops or imports the patented product or assigns the license to a
private company to do S0.129 The TRIPS Agreement allows the use of compulsory
licenses so long as many administrative hurdles are met. These conditions are set
forth in Article 31 of the TRIPS Agreement. 130 The country seeking the compulsory
license must have made efforts, for a reasonable time, to negotiate "authorization
from the right holder on reasonable commercial terms and conditions." 131 However,
members may disregard the need to negotiate in the case of "a national emergency or
132
other circumstances of extreme urgency or in cases of public non-commercial use."
Even so, under TRIPS, the approved use of the license must be "predominantly for
the supply of the domestic market." 133 This means that the country employing the
compulsory license could not be primarily supplying another market that might not
meet the strictures of the TRIPS scheme. Lastly, the country must pay the patent
134
holder some adequate remuneration.

121Paris Convention for the Protection of Industrial Property, art. 2, § 1, Mar. 20, 1883, 21
U.S.T. 1583, 828 U.N.T.S. 305 (revisedat Stockholm Revision Conference July 14, 1967), available
at http://www.wipo.int/export/sites/www/treaties/en/ip/paris/pdf /trtdes-wnO2O.pdf.
125Agreement on Trade Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the World Trade Organization, Legal Instruments-Results of
the Uruguay Round arts. 44, 62, 33 I.L.M. 1125, 1869 U.N.T.S. 299 [hereinafter TRIPS Agreement],
available at http://www.wto.int/english/docs-e/legal-e/27-TRIPS.pdf.
The TRIPS agreement
provides for fines and injunctions to remedy infringement. Id. Decisions are issued after fair and
equitable procedures have been undertaken by the parties to a proceeding. Id. art. 41.
126Ruth L. Okediji, The InstitutionsofIntellectualProperty: New Trends in an Old Debate, 98

AM. SOC'Y INTL L. PROC. 219, 219 (2004).
127 See, e.g., Robert Bird & Daniel R. Cahoy, The Impact of Compulsory Licensing on Foreign
Direct Investment: A Collective Bargaining Approach, 45 AM BUS. L.J. 283, 283-84 (2008)
(illustrating the debates over compulsory license of patents).
128 Sykes, supra note 24, at 52 (defining "compulsory license" and identifying several issues
related to the issue).
129 See id.
130 TRIPS Agreement, supra note 125, art. 31.
131 Id. art. 31(b).
132

Id,

133

Id. art. 31Q(.
Id. art. 31(h).

134
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B. Doha Declaration
In 2001, World Trade Organization ("WTO") member states adopted a special
declaration at a ministerial conference in Doha, Qatar to clarify ambiguities between
the obligations under TRIPS and a government's obligation to its citizens to respond
to domestic public health emergencies. 13 5 The Doha Declaration affirmed that the
"TRIPS Agreement does not and should not prevent Members from taking measures
to protect public health."1 36 Taking this a step further, the Doha Declaration stated
that the TRIPS Agreement "can and should be interpreted and implemented in a
manner supportive of WTO Members' right to protect public health and, in
particular, to promote access to medicines for all." 137 So as to remove any ambiguity
about whether compulsory licensing would be allowed for countries like South Africa
or India to obtain life-saving AIDS drugs, the Declaration went on to say that "WTO
Members [have the right] to use, to the full, the provisions of the TRIPS Agreement,
which provide flexibility for this purpose [of responding to a public health
emergency]." 138 Within the framework of the TRIPS Agreement, these flexibilities
include "the right to grant compulsory licenses and the freedom to determine the
grounds upon which such licenses are granted[,]" and "the right to determine what
constitutes a national emergency or other circumstances of extreme urgency, it being
understood that public health crises, including those related to HIV/AIDS,
tuberculosis, malaria and other epidemics, can represent a national emergency or
other circumstances of extreme urgency."1 39 Some of the industrialized countries
tried to restrict the scope of the Declaration's language to accommodating the need
for HIV/AIDS drugs. However, the adopted text addresses public health concerns in
general, without limiting the provisions to certain diseases. 140 The Doha Declaration
thus technically "covers any 'public health problem[,]' [sic] including those that may
be derived from diseases that affect the population in developing as well as developed
1 41
countries, such as asthma or cancer."
Paragraph 6 still left some confusion on the table as to how least developed
countries would operationalize the flexibility granted to them. 142 Specifically, when a
country does not have the manufacturing capacity required to produce a particular
medicine or device, its only option is to import the drug from a country like India or
143
Brazil, two countries that have developed solid domestic generics industries.
135 See World Trade Org. [WTO], Declaration on the TRIPS Agreement and Public Health,
WT/MIN(01)/DEC/2 (Nov. 14, 2001) [hereinafter Doha Declaration], available athttp://www.wto.org/
english/thewto e/minist e/min0l e/mindecl-trips-e.pdf. The Doha agreement was embodied in a
Declaration adopted by the Ministerial Council on November 14, 2001. Id.
13 Id. 4.
137

Id.

138 Id.

139 Id.
5(b)-(c).
140 Id. 7 4, 5(c).
1'I CARLOS M. CORREA, WORLD HEALTH ORG., IMPLICATIONS OF THE DOHA DECLARATION ON
THE TRIPS AGREEMENT AND PUBLIC HEALTH 5 (2002), available at http://www.who.int/medicines/

areas/policy/WHOEDMPAR_2002.3.pdf.
142 Doha Declaration, supra note 135, T 6.
143 Frederick M. Abbott & Rudolf V. Van Puymbroeck, CompusoryLicensingfor Pub]ie Health:

A Guide and Model Documents for Implementation of the Doha DeclarationParagraph6 Decision 9
(World Bank Working Paper No. 61, 2005).
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However, the clause of TRIPS requiring that the compulsory license be obtained
"predominantly for the ... domestic market" may have rendered this import from
India illegal under TRIPS. 144 Paragraph 6 of the Doha Declaration recognized that
"WTO Members with insufficient or no manufacturing capacities in the
pharmaceutical sector could face difficulties in making effective use of compulsory
licensing under the TRIPS Agreement" so the Ministers charged the Council for
TRIPS to develop "an expeditious solution" to this problem, without saying more
about how this would proceed. 145 After almost two years of intense negotiations, a
compromise was struck between the industrialized and developing nations. 146 This
compromise was adopted as a decision of the WTO's General Council, 147 and grants
two waivers to Article 31 of TRIPS. The first is a waiver of the requirement that an
exporting country such as India provide the good predominantly for the domestic
market. 148 This opens up export from India's thriving generics market to countries
like Lesotho and Uganda.1 49 The second waiver allows the importing country not to
1 50
be held to the requirement of giving "adequate remuneration" to the patent holder.
In order to side-step these requirements of Article 31, the importing country must:
notify the Council for TRIPS as to the quantity of the product needed, confirm that
the nation has insufficient manufacturing capacity, and pledge to grant a compulsory
license in accordance with Article 31 of TRIPS. 151 The exporting country must notify
the Council of TRIPS of the granting of the license, along with details and conditions
attached to it.152 Only the amount of product necessary to meet the needs of the
importing country may be produced under the compulsory license, and all production
must be exported to that country with sufficient labeling to differentiate it from
products not exported under this waiver to TRIPS.1 53 The Doha Declaration may
have thus resolved the patent issue for access to drugs to respond to a public health
emergency under TRIPS. But as the esteemed legal mind John Barton has pointed
out, "[t]he serious issues now are whether this balance will be undercut in bilateral
and regional negotiations."' 154 It also remains to be seen whether political maneuvers
and concomitant threats to restrain trade might eviscerate a nation's ability to rely
on these clarifications of TRIPS.

M See TRIPS Agreement, supra note 125, art. 31(f).
145 Doha Declaration, supra note 135, 6.
146 See CARLOS M. CORREA, supra note 141, at 2.
117 See generally World Trade Organization, Implementation of Paragraph 6 of the Doha
Declaration on the TRIPS Agreement and Public Health, WT/L/540 (Aug. 30, 2003) [hereinafter
Implementation of the Declaration], available at http://www.wto.org/english/tratop-e/trips-e/
implem-para6_e.htm (defining terms and explaining the Doha Declaration).
148

Id. at 2.

See Peter K. Yu, Access to Medicines, BRICSAlliances and Collective Action, 34 AM. J.L. &
MED. 345, 350-52 (2008) (discussing the impact of India's generic drug production on global supply).
150 Implementation of the Declaration, supra note 147, at 3.
151 Id. at 2.
152 Id. at 3.
153 Id. at 2-3.
154 John H. Barton, New Trends in Technology Transfer: Implications for National and
InternationalPolicy 25 (Int'l Ctr. for Trade & Sustainable Dev., Issue Paper No. 18, 2007).
149
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C Nations Have an Obligation to Support Technology Transfer Under the UNFCCC,
TRIPS,and the Kyoto Protocol
The road to Copenhagen in some ways started Brazil, with the 1992 close of the
United Nations Framework Convention on Climate Change ("UNFCCC").155 This
Convention still provides the overarching objectives and the foundation for the global
effort to combat climate change. The focus then moved to Kyoto, Japan, where a
critical climate change conference was held in 1997.156 This conference resulted in
the Kyoto Protocol, which went into effect in 2005 and provides for carbon-reducing
commitments that expire in 2012.157 In 2001 the Bush Administration stated that
the U.S. had no intention of joining the Kyoto Protocol, and removed its signature
from the agreement. 158 Ever since, member countries have been wrangling with how
to obtain firm commitments from industrialized nations to reduce their carbon
emissions. 159 In Bali in 2007, a plan was set as to which global decisions need to be
made to address climate change. 160 This round of negotiations yielded the "Bali
Action Plan," 161 which set out an impressive agenda of multi-lateral work to tackle
162
the problem.
At the U.N. Conference on Climate Change: Technology Development and
Transfer held in New Delhi in October of 2009, a five-country study found that
intellectual property rights are believed to restrict technology transfer through high
license costs. 163 The conference adopted the "Delhi statement," which was a
consensus document recognizing the "central and fundamental role" that technology
has in combating climate change and promoting sustainable development and
underscoring the "urgent need to accelerate the large scale global deployment of
environmentally-sound and climate -friendly technologies." 164 The Delhi Statement
encouraged cooperation between countries and public and private financing
155 United Nations Conference on Environment and Development [UNCED], United Nations
Framework Convention on Climate Change, U.N. Doe. A/AC.237/18 (Part IJ)/Add.1 (May 9, 1992)
[hereinafter UNFCCC].
156 See United Nations Framework Convention on Climate Change, Dec. 11, 1997, Kyoto
Protocol To The Unted Nations Framework Convention on Climate Change [hereinafter [voto
ProtocoA, availableat http://unfccc.int/cop3/resource/does/cop3/protocol.pdf.
157 Id. art. 3,
1-2.
158 Bradford C. Mank, Standing and Global Warming: Is Injury to all Injury to None, 35

ENVTL. L. 1, 20 (2005).
159 See generallyAlan S. Manne & Richard G. Richels, US Rejection of the Kyoto Protocol.*The

Impact on Compliance Costs and C02 Emissions, 32 ENERGY POL'Y 447 (2001) (examining the
impact of the United States not participating in the Kyoto Protocol).
100 See Report of the Conference of the Parties on its Thirteenth Session, U.N. Doc.
FCCC/CP/2007/6/Add. 1, at 3 (Mar. 14, 2008), availablo at http://unfece.int/resoure/does/2007/cop13/

eng/06aOl.pdf.
101 Id.at 3-7.
162

Id.

163 Urmi Goswami, Share Tech to Manage Climate Change, ECON. TIMES (Delhi), Nov.3, 2009,
at 15, available at http://epaper.timesofindia.com/Default/Scripting/ArticleWin.asp?From=Archive
&Source=Page&Skin=ET&BaseHref=ETD/2009/11/03&PageLabel= 15&Entityld=Ar0150 1&ViewMo
de=HTML&GZ=T.
104 FINAL DELHI STATEMENT ON GLOBAL COOPERATION ON CLIMATE TECHNOLOGY (Oct. 23,

2009),
.pdf.

http://www.un.org/esa/dsd/dsd-aofw-cc/cc-pdfs/confl009/Delhi-technology-statementFINAL
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institutions, but to the dismay of many onlookers, it said nothing about intellectual
property rights. 165
Much of the preceding negotiations were a prelude to
Copenhagen, where nations tried to come to a global agreement that would follow
166
and replace the Kyoto Protocol and work out the details of the Bali Action Plan.
Unfortunately, despite the momentum leading up to the most recent UNFCCC
summit, it closed without a binding agreement. 167 Even so, the members of the
UNFCCC and Kyoto Protocol already have obligations under various instruments to
assist in the dissemination of clean technology in the developing world.
Article 4 of the UNFCCC requires members to promote and cooperate in the
development, "application and diffusion, including transfer of technologies, practices
and processes that control, reduce or prevent anthropogenic emissions of greenhouse
gases not controlled by the Montreal Protocol in all relevant sectors, including the
1 68
energy, transport, industry, agriculture, forestry and waste management sectors."
Article 4.5 commits the developed country parties to the UNFCCC to "take all
practicable steps to promote, facilitate and finance, as appropriate, the transfer of, or
access to, environmentally sound technologies and know-how to other Parties,
particularly developing country Parties, to enable them to implement the provisions
of the Convention." 169 And finally, Article 4.7 reiterates that
[tihe extent to which developing country Parties will effectively
implement their commitments under the Convention will depend on the
effective implementation by developed country Parties of their
commitments under the Convention related to financial resources and
transfer of technology and will take fully into account that economic and
social development and poverty eradication are the first and overriding
1 70
priorities of the developing country Parties.
One of the negotiation points of the recent Copenhagen summit is the extension
of the Kyoto Protocol, which is set to expire in 2012.171 While the U.S. has not
ratified the treaty, it has been ratified by 190 members, rendering it an expansive
international legal framework.1 72
This significant environmental treaty also
recognizes the need to curtail the negative impacts of climate change on developing
countries and states that "issues to be considered shall be the establishment of
funding, insurance and transfer of technology." 173 The Protocol further commits
165 See generallyid.(excluding discussion about intellectual property rights).
166 See Thomas Fuller & Andrew C. Revkin, Dealon Reviving Climate Treaty Seems Close, but
is Elusive, N.Y. TIMES, Dec. 15, 2007, at A9.
107 See Obama Says Disappointment Over Copenhagen is Valid, supra note 35 ("The summit
ended with no binding deal, but with nations 'taking note' of a need to limit temperature rises to 2
[degrees Celsius]."). "The final accord was reached between the US, China, India, Brazil and South
Africa, but is not legally binding. United Nations Secretary General Ban Ki-moon says the
agreement must be made legally binding next year." Id.
168 UNFCCC, supra note 155, art. 4, 1(c).
169 Id. art. 4, 5.
170 Id. art. 4, 7
171 Kyoto Protocol, supranote 156, art. 3,
1, 7.
172

See KYOTO PROTOCOL: STATUS OF RATIFICATION, (Dec. 3, 2009), http://unfccc.int/files/Kyoto

_protocol/status of ratificationlapplication/pdf/kp-ratification_20091203.pdf.
173

Kyoto Protocol, supranote 156, art. 3,

14.
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parties to
[c]ooperate in the promotion of effective modalities for the
development, application and diffusion of, and take all practicable steps to
promote, facilitate and finance, as appropriate, the transfer of, or access to,
environmentally sound technologies, know-how, practices and processes
pertinent to climate change, in particular to developing countries, including
the formulation of policies and programmes for the effective transfer of
environmentally sound technologies that are publicly owned or in the public
domain and the creation of an enabling environment for the private sector,
to promote and enhance the transfer of, and access to, environmentally
1
sound technologies. '4
Additionally, the Protocol commits developed countries to "provide such financial
resources, including for the transfer of technology, needed by the developing country
Parties to meet the agreed full incremental costs of advancing the implementation of
existing commitments under ... the Convention."1 75 While not every country is a
signatory, the existing international legal instruments related to climate change
leave little room for the argument that technology transfer is not supported by
current obligations. What international jus cogens or human rights frameworks have
to say about the distribution of property rights should definitely be explored
elsewhere.

SECTION III: VOICES FROM THE DEVELOPING WORLD
Where the speechless unite
In a silent accord
Using words you will find are strange
And mesmerized as they light the flame
Feel the new wind of change
76
On the wings of the night
In what was a rare show of solidarity, several African nations made a collective
statement at the UNFCCC in Copenhagen arguing that the developed world should
commit 0.5% of their GDP to promote technology transfer and dissemination in the
developing world.177 This was the first time in the history of the UNFCCC that the
African bloc came to the negotiating table with a common position, which was
crystallized in a ten-page negotiating strategy. Among other things, the strategy
declared that the allied countries would not accept legally binding emissions caps

171
Id. art. 10,
Id. art. 11,

175
17

6 PINK FLOYD,

(c) (emphasis added).
2(b).
On the Turning Away, on A MOMENTARY LAPSE OF REASON (EMI Records

1987).
177 PAN AFRICAN
PARLIAMENTARIANS
NETWORK
ON
CLIMATE
CHANGE
(PAPNCC),
http://www.africa-eu-partnership.org/pdf/papncc copl5_statement-awudu.pdf (last visited Mar. 23,
2010).
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and that they would need help in mitigating climate change. 178 The group's position
was articulated by the president of the Pan-African Parliamentary Network on
Climate Change, ("PAPNCC"), Awudu Mbaya Cyprian, when he declared that "We
oppose any effort to establish adaptation as an obligation not a right, or to use
17 9
adaptation as a means to divide or differentiate between developing countries."
"Developed countries must remove intellectual property rights and pay 'full
incremental costs' of technology transfer to protect developing countries ....
These strong statements are motivated by the fact that the continent of Africa has
"contributed the least to the increasing concentration of greenhouse gases in the
atmosphere," and it "is the most vulnerable continent to the impacts of climate
change and has the least capacity to adapt." 181 Africa has and will continue to suffer
from the most frequent and intense disasters related to climate change such as
droughts, floods, and erosion, which force people to starve or migrate and leads to
conflict, loss of bio-diversity, and disease.18 2 There is a power crisis in over twenty
African countries and sixty percent of African's total carbon emissions are linked to
the near absolute energy reliance on carbon-emitting biomass fuels.183 According to
the International Energy Agency, nearly seventy-five percent of people living in SubSaharan Africa, or 550 million people, do not have access to electricity. In South
Asia, as many as fifty percent, or 700 million people, lack access to an electrical
grid.184 The African Development Bank proposal for investment in clean energy
highlights the need to increase access to electricity, as foraging for household fuel

178

Id.

179 Id.

1so Id.
See African Ministerial Conference on the Environment, June 10-12, 2008, Johannesburg

181

Report of the MinisterialSegment Held from 10 to 12 June 2008, at Annex I, UNEP/AMCEN/12/9
(June 12, 2008). Among other things, the declaration demanded that industrialized country
governments commit to "a minimum of $200 billion annually for adaptation in developing
countries." Pan-African Parlimentary Network on Climate Change (PAPNCC), http://www.papneereppacc.com/whatisbeingdone.html (follow "See Conference declaration attachment" hyperlink). The
declaration stressed that "these commitments are vital to unblocking the current negotiating
deadlock. Without flows on this scale, a deal will be unable to insure against catastrophic climate
change or protect the most vulnerable from unavoidable climate change." Id.
182 See Paul Collier et al., Climate Change and Africa, 24 OXFORD REV. ECON. POL'Y 337, 341

(2008); see also Tesfa-Alem Tekle, Africans Could Vanish if Copenhagen Falls: AU Chief SUDAN
TRIB., Dec. 9, 2009, ('If nothing happens we (Africans) will vanish' [Jean Ping] told reporters.")
http://www.sudantribune.com/spip.php?article33395.
A recent study published in the Oxford
Review suggests that "[t]he impact of climate change on Africa is likely to be severe because of
adverse direct effects, high agricultural dependence, and limited capacity to adapt." Colier, supra,
at 337. "Adaptation will be impeded by Africa's fragmentation into small countries and ethnic
groups, and by poor business environments." Id..
183 Calestous Juma, Climate Change a Stumbling Block to Africa's Economies, DAILY NATION,
Sept. 15, 2009, http://www.nation.co.ke/InDepth/-/452898/658166/-/t8af98z/-/index.html;
Servaas
Van Den Bosch, From Dirty Fuels to Clean Technology, Dec. 10, 2009, ALL AFRICA,
http://allafrica.com/stories/200912100592.html.
184 The
World Bank, Electricity Access, http://web.worldbank.org/WBSITE/EXTERNAL
/TOPICS/EXTENERGY2/0,,contentMDK:21 456528-menuPK:4140673-pagePK:2 10058-piPK:21006
2-theSitePK:4114200,00.html (last visited Mar. 23, 2010).
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breaks the backs of women and children and makes it difficult for them to go to
18
school. 5
Although some African farmers may try to lessen the effect of climate change by
growing bio-fuel crops rather than burning products that emit large volumes of
carbon dioxide, the technology required to process such seeds is lacking, and requires
technology transfer from the industrialized nations to these farmers.18 6 There is a
similar access gap exposed by the efforts by Namibia, Kenya, and Botswana to
develop large scale solar and wind generating plants-the natural resources are
ample,18 7 but the access to know-how and intellectual property are not. This has led
Betru Nedessa of Ethiopia's Ministry of Agriculture and Rural Development to
implore the industrialized countries to fast-track technology transfer and relaxation
of intellectual property rights, saying "'[c]limate change has collective impact and
requires a jointed effort. That is why technology transfer to Africa, to help in
mitigation is crucial."'188 Some believe that traditional means of technology transfer
will be inadequate, as private parties, not governments, own the clean technology
patents. In this context, we need to think in terms of existing legal instruments such
as TRIPS, but we might also need to complement these agreements by thinking
outside the box.
As an alternative to compulsory licenses, the Carbon Trust in the United
Kingdom and the Indian Institute of Technology in Delhi are lobbying for "climate
innovation centers" to be located in developing countries to "accelerate the
deployment of new technologies through research, product development, adaptation,
testing and demonstration."' 18 9 The United Nations has also put forward a few
pioneering models to promote technology development and transfer. One is the
"Green Revolution" model, which involves building publicly supported regional
centers for clean technology development and transfer.1 90 Another model is the
creation of patent pools to simplify licensing of inventions and a global public alliance
for research on key technologies.1 91 Partnerships with development funds like the
185 AFRICAN DEVELOPMENT BANK, PROPOSAL FOR A CLEAN ENERGY INVESTMENT FRAMEWORK
FOR AFRICA:

ROLE OF THE AFRICAN DEVELOPMENT BANK GROUP 3 (2008), http://www.afdb.org/

file admin/uploads/afdb/Documents/Policy-Documents/1000002 5-EN-PROPOSALS-FOR-A- CLEANENERGY-INVESTMENT-FRAMEWORK-FOR-AFRICA.PDF.
186 See Steve Mbogo, Africa: ContinentDemands Free Technology Transfer ALL AFRICA, Dec.
11, 2009, http://allafrica.com/stories/200912100964.html.
187 See Van Den Bosch, supra note 183.
'Only 10 percent of Africa's hydro power potential is developed,' says Katai
Kachasa, general manager of Lunsemfwa Hydro power station in Zambia. 'This
comes down to 20 gigawatts per year, while Grand Inga alone could provide
39,000.'
'In Namibia the conditions are perfect to build large solar farms,' [said] chief
climate negotiator Teofilus Nghitila ....
We have dry conditions, and a record
number of sunny days per year. There is no reason we cannot emulate those big
planned solar projects in the Sahara.'
Id.
188 Mbogo, supra note 186.
189 Id.
190 U.N. Dep't of Econ. & Soc. Affairs, Climate Change: Technology Development and
Technology Transfer 62 (Beijing High-level Conference on Climate Change: Tech. Dev. & Tech.
Transfer, Background Paper, 2008).
191 Goswami, supranote 163, at 15.
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World Bank or the African Development Bank are promising. 192 And the World Bank
itself is to be commended for its financial response to climate change. 193 Even with
impressive commitments from the World Bank and others, it is not likely that the
amount of money necessary for climate mitigation and adaption in the developing
world can be met with direct aid or investment alone. Aid may also not be the most
efficient means of technology transfer, as assisting in the adoption of existing
technologies might be more prudent. In addition to the novel models for technology
transfer discussed above, developing countries are also asking for reduced licensing
fees for the use of patented green-technology knowledge and devices. 194 Given the
desperate need for access to clean energy in the developing world, the lack of
resources, and the fact that most clean technologies are patented by industrialized
countries, it is not that surprising that some of the least developed and developing
nations might expect to receive the support of developed nations in their efforts to
flex technology to mitigate climate change. It is built into the UNFCCC,195 the Kyoto
Protocol, 196 and more importantly, every important theory of justice.
National positions on global intellectual property protection often parallel
industrialization, which in turn tracks historically imperialistic regimes.1 97 The top
ten industrialized countries account for around eighty-four percent of global research
192 See Van Den Bosch, supra note 183 C[T]ogether with the World Bank's Clean Technology
Fund ("CTF") [an arm of the African Development Bank] injected $13 million in Evolution One, a
Cape-Town based private equity fund that specialises in investing in clean technology."). Another
example of a promising partnership is a new £800 million (US $1.6 billion) Environmental
Transformation Fund ('ETF") publicized by the United Kingdom. WORLD BANK DEV. COMM., CLEAN
ENERGY FOR DEVELOPMENT INVESTMENT FRAMEWORK: PROGRESS REPORT ON THE WORLD BANK
GROUP
ACTION
PLAN
v
(2007),
http://siteresources.worldbank.org/INTEDS 14/Resources/
CLEANENERGY.pdf.
"The UK has asked the Bank to help design and administer this
international financing facility to advance its key objectives of co-financing new activities with
strong development and environmental benefits
and supporting developing countries'
transformation to low-carbon, climate-resilient growth paths." Id.
193 See The World Bank, Clean Energy & Climate Change, http://web.worldbank.org/WBSITE/
EXTERNAL/TOPICS/EXTENERGY2/0,,contentMDK:21456405-menuPK:4140682-pagePK:2 10058
-piPK:210062-print:Y-theSitePK:4114200,00.html (last visited Mar. 23, 2010).
[The World Bank is h]elping developing countries move to a lower carbon
path by exploiting renewable energy resources, supporting energy conservation,
and increasing efficiency. The World Bank's energy commitments for fiscal years
2006-2008 are expected to exceed US$10 billion over the three year period, an
increase of about 40 percent as compared to the previous three-year period. The
World Bank committed US$668 million in fiscal year 2006 to new renewable
energy and energy efficiency projects. This is an increase of 45 percent when
compared to 2005 commitments.

Id.
194 Dep't of Econ. & Soc. Affairs, World Economic and Social Survey 2009:
Promoting
Development, Saving the Planet, 130-31, U.N. Doc. E/2009/50/Rev.I/ST/ESA/319 (2009), available
at http ://www.un.org/esa/policy/wess/wess2009files/wessO9/wess2OO9.pdf.
195 See UNFCCC, supra note 155, pmbl., art. 3, 5, art. 4,
3-10, art. 5(b)-(c), art. 12,
7.
196 Kyoto Protocol, supra note 156, art. 10(c), (e), art. 11,
2(a)-(b), 3, art. 12,
8. Peter
Acquah, Secretary of the African Ministerial Conference on the Environment (AMCEN) said, "It
follows from the Kyoto Protocol that Africa should be provided with the means to adapt to climate
change." Servaas Van Den Bosch, Climate Change." Jockeying for Position in Copenhagen, INTER
PRESS SERVICE NEWS AGENCY, Nov. 2, 2009, http://ipsnews.net/africa/nota.asp?idnews=49104.
197 See William W. Fisher & Talha Syed, Global Justice in Healtheare: Developing Drugs for
the Developing World 40 U.C. DAVIS L. REV. 581, 591 (2007).
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and development funds and about ninety-four percent of patents granted worldwide.
Further, this same group receives ninety-one percent of cross-border royalties and
198
technology license fees.
Conversely, the developing markets of India, Thailand, China and many parts of
Africa are viewed as hindering return on global investments as these countries' weak
IP enforcement encourages piracy. It is thought that piracy of patented goods cost
millions of dollars in lost profits every year. 199 Piracy is motivated by a few bits of
historical circumstance. The first is that in the developing world, far fewer patents
are granted and much less research takes place-only four percent of the world's
total.200 Second, it is often more cost-effective to rely on technologies from abroad
than to reinvent them, but in some cases foreign solutions for local problems do not
exist.

2 01

Many think that because there is a lack of innovation and property protection in
the developing world, being part of international trade partnerships is of less
significance to its citizens. However, the opposite is true. Global trade is of supreme
importance to the developing world. The customary and opposite view might exist
due to a logical confusion between the absolute amount of international trade and the
ratio of international trade to national gross-domestic product. When one views the
proportional value of income, foreign trade tends to be "most important when
incomes are lowest." 20 2 Put differently, the marginal benefit for development is
greater for the least developed nations. 203 But how this dependence on foreign trade
relates to intellectual property depends on the governing law, industry norms, and
the political climate. Either way, the view that the developing world is not as
dependent on trade certainly shapes the industrialized world's view of how their
patented products will be received, undermining the importance of building up
technology transfer agreements with nations in the developing world. This reinforces
the disparity between the industrialized nations and the developing world - which
are quite often the former's former colonies.
To complicate the disparity further, in many parts of the developing world
people's livelihoods are intricately linked with environmental conditions in a way
that they are not in industrialized countries. Contrast this with the situation in the
U.S., where tomatoes from California crisscross our many miles of highways to end
up on someone's plate in Kansas, which in turn generates the corn and barley that
are transported to Oregon and Florida. This is an idiosyncratic feature of our
distribution system that leads to unnecessary and voluminous carbon emissions and
a total disconnect between the supplier and the consumer of most foods. But in many
parts of Africa, locals grow their own produce and grains and slaughter their own

198 Carlos M. Correa, Internationalizationof the PatentSystem and New Technologies, 20 WIS.
INT'L L. J. 523, 523 (2002).

199
James F. Smith et al., Why Mexico? Why Mexican Law? Why Now?, 24 PENN. ST. INT'L L.
REV. 373, 412 (2005).
200 Correa, supra note 198, at 523.
201 WORLD DEVELOPMENT REPORT, supra note 29, at 293.
202 H.W.Singer, The Distributionof Gains between Investing and Borrowing Countries,40 AM.

ECON. REV. 473, 473 (1950).
203 See id.
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meats. 20 4 In many of the simple farming communities that dot the landscape of the
continent, local market contains goods that are grown and harvested by one's
neighbors. In these settings, without the technology to ride out a drought or
particularly harsh season by importing food, many people will starve. Communities
may disappear. These realities present a fundamental dichotomy of interests, where
in certain cases the developing world may not see as much value in protecting
intellectual property. In fact, barring legal and reasonable methods of obtaining
access, citizens of these nations could benefit quite a bit from illegally manufacturing
copies of clean technology farming systems at much lower prices.

SECTION IV: VOICES FROM THE INDUSTRIALIZED WORLD

And we'll bask in the shadow
Ofyesterday's triumph,
20 5
And sail on the steel breeze.
20 6
The U.S. has an interesting history with compulsory licensing policies.
Examples of sanctioned domestic use of compulsory licenses include the United
States' Clean Air Act, 207 and the 2001 plan of the U.S. Health and Human Services
("HHS") to compulsorily license Bayer's Ciprofloxacin. 208 In the latter case, the
Public Health Emergency Medicines Act was introduced by House Representative
Sherrod Brown to empower the Secretary of HHS to issue compulsory licenses in the
20 9
face of public health emergencies such as the one posed by an anthrax outbreak.
In accord with TRIPS, this Act provided for "reasonable remuneration for the use of
the patent" based upon a cost benefit analysis of the risk of the invention, its efficacy,
importance to public health, the degree to which the invention was sponsored by
public funds, the need to maximize incentives to investors, the need to correct anticompetitive practices, or other public interest needs. 2 10 This bill has been amended

204

See Catherine Bertini & Dan Glickman, Farm Futures, FOREIGN AFF., May/June 2009, at

93 ("Roughly 80 percent of the hungry in Africa live on small farms.").
205 PINK FLOYD, Shine on You Crazy Diamond, on WISH YOU WERE HERE (Harvest Records
1975).
206 See, e.g., Am. Cyanamid Co. v. Fed. Trade Comm'n, 363 F.2d 757, 771-72 (6th Cir. 1966)
("Compulsory licensing of patents by the courts for patent misuse is a permissible remedy in antitrust cases." (citations omitted)).
207 Clean Air Act, 42 U.S.C. § 7608 (2006) (stating that a patent owner may be required to
license his patent if the patented invention is necessary to comply with sections of the Clean Air
Act); see also JAMES LOVE, WORLD HEALTH ORG., TECHNICAL COOPERATION FOR ESSENTIAL DRUGS
AND TRADITIONAL MEDICINE, REMUNERATION GUIDELINES FOR NON-VOLUNTARY USE OF A PATENT
ON MEDICAL TECHNOLOGIES 28 (2005) available at http://www.who.int/medicines/areas
/technical cooperation/WHOTCM2005.1_OMS.pdf (stating that once the Attorney General certifies
that a patented invention is necessary, "a court may order the patent owner to license the invention
'on such reasonable terms and conditions as the court, after hearing, may determine."').
208 See LOVE, supra note 207, at 28-29.
20) Public Health Emergency Medicines Act, H.R. 4131, 109th Cong. (2005).
210 Id. sec. 158(b).
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and reintroduced to the House a few times, but it has yet to become law. 211
The U.S. courts have historically also led the world in issuing compulsory
licenses to remedy antitrust business practices. 212 By 1960, compulsory licenses had
been issued in around 100 antitrust cases covering an estimated 40 to 50 thousand
patents, some of which213required licensing at $0 royalty rates, and most providing for
"reasonable royalties."
Also during this time, the U.S. Department of Defense was
liberally invoking its articulated right to parallel import drugs from nations such as
Italy that at that time provided no patent protection. 214 This method of doing things
came to a halt in 1961 when Public Law 87-195 was passed. 215 This law contained a
clause prohibiting the parallel import of patented pharmaceutical products. 216 Even
so, as recently as 1999, the U.S. Supreme Court ruled that states could follow the
federal government's lead by infringing valid U.S. patents for governmental
purposes, if they followed certain legal procedures, one of which was providing a
217
remedy of reasonable compensation.
More recently, and at odds with the spirit of much of the articulated policies
above, the U.S. Congress has issued strong legislative and political signals that it
intends to enforce patents robustly. Further, recent legislation indicates that
Congress does not look favorably upon compulsory licensing schemes in clean
technology. To give you a flavor for the typical U.S. position on clean technology
patent protection generally, below is a statement by the congressional Select
Committee on International Intellectual Property Rights for Global Climate
Solutions:
The key to solving climate change and developing clean energy is
technology, and at the center of technology are intellectual property rights.
In the Space Race, America had a singular competitor. In the Clean Energy
Race to stop global warming, America is competing with the Chinese,
218
Germans, Koreans, and countless others.
It is interesting that the committee used the "space race" analogy to make its
point, as it reveals a sinister zero-sum game philosophy that I will later argue is
neither just nor rational. In addition to this posturing, recent legislation that was
passed by Congress makes plain that the U.S. will take concrete steps to ensure its
211 See THOMAS (Library of Congress), http://thomas.loc.gov/cgi-bin/bdquery/D?d109:2:./temp
/-bdgrla:: I/bss/109search.html (last visited Feb. 17, 2010) (showing that the last action taken on the
bill came on Feb. 6, 2006).
212 F.M. Scherer & Jayashree Watal, Post-TRIPS Options for Access to Patented Medicines in
Developing Nations, 5 J. INTL ECON. L. 913, 916-17 (2002) (offering examples of the compulsory
licenses in the United States).

215

See id.at 916.
See id.
So id.

216

Act for International Development of 1961, sec. 606(c), Pub. L. No. 87-195, 75 Stat. 424, 441

213
214

(1961).
217

See Fla. Prepaid Postsecondary Educ. Expense Bd.v. Coll. Sav. Bank, 527 U.S. 627, 647-48

(1999).
218 Select Comm. on Energy Independence and Global Warming, American Made Technology:
Intellectual Property Rights, http://globalwarming.house.gov/pubs?id=0008 (last visited Mar. 23,
2010).
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domestic businesses' intellectual property is aggressively protected.
Critiques of compulsory licensing in particular arose in the lead up to
Copenhagen, as an ad hoc UNFCCC working group prepared a draft negotiating text
for technology development. 219 In addition to dealing with the means of financing
mitigation and adaptation, the draft text posited three options for dealing with
intellectual property of clean technologies. The first option stated that "Itiechnology
development, diffusion and transfer Ishalli be promoted by operating the intellectual
property regime in a manner that encourages development of climate-friendly
technologies and simultaneously facilitates their diffusion and transfer to developing
countries." 220 The second option specified what the developing countries could avail
themselves of, saying that
[s]pecific measures {shall} {should} be established to remove barriers to
development and transfer of technologies from developed to developing
country Parties arising from the intellectual property rights (IPR)
protection, including:
(a) Compulsory licensing for specific patented
technologies; (b) Pooling and sharing publicly funded technologies and
making the technologies available in the public domain at an affordable
price; (c) Taking into account the example set by decisions in other relevant
international forums relating to IPRs, such as the Doha Declaration on the
221
TRIPS Agreement and Public Health.
The third draft text contained less detail, but stated plainly that "[Least Developed
Countries] should be exempted from patent protection of climate-related technologies
for adaptation and mitigation, as required for capacity-building and development
needs ."222

The members of the U.S. House of Representatives were so displeased with the
language of these drafts that they introduced an amendment to a foreign spending
bill that made it clear that the U.S. would do what it could to take the air out of the
tires of any UNFCCC technology transfer negotiations. 223 Specifically, U.S. Rep.
Rick Larsen (D-Wash.) moved for amendment no. 7 on June 10, 2009, which amended
the Foreign Relations Authorization Act (H.R. 2410) and made an unambiguous
statement about the Congressional view of climate change and intellectual
property. 224 The amendment stated that the policy of the U.S. and its representatives
would be thus:
"[To] prevent any weakening of, and ensure robust compliance with and
enforcement of, existing international legal requirements as of the date of
219 See United Nations Framework Convention on Climate Change, Ad Hoc Working Group on
Long-Term Cooperative Action Under the Convention, Negotiating Text, U.N. Doe.
FCCC/AWGLCA/2009/8 (May 19, 2009), availablo at http://unfccc.int/resource/docs/2009/awglca6
/eng/08.pdf.

220
221
222

Id. at 48.
Id. at 48-49.
Id. at 49.

Soo 155 CONG. REC. H6489 (2009) (introducing the amendment).
Foreign Relations Authorization Act, Fiscal Years 2010 and 2011, H.R. 2410, 111th Cong.
§ 1120A (2009).
223

224
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the enactment of this Act for the protection of intellectual property rights
related to energy or environmental technology, including wind, solar,
biomass, geothermal, hydro, landfill gas, natural gas, marine, trash
combustion, fuel cell, hydrogen, micro-turbine, nuclear, clean coal, electric
battery, alternative fuel ....

22 5

The amendment was passed by both houses, and heralded as a mechanism for
protecting American jobs and encouraging economic growth and promoting a "Green
Economy." 226 The amendment was co-sponsored by Representative Mark Steven
Kirk, (R-Jll.).227 He galvanized his colleagues by arguing that "[tihe American people
need to know that [the draft contained] code words, like 'compulsory licensing' and
'technology transfer,' that really mean allowing other countries to steal the American
patents, copyrights and trademarks for anything related to climate change, efficiency
or energy under the draft climate change treaty." 228

Predictably, the term "stealing"

did not surface in the House of Representatives when compulsory licensing was
discussed with regard to American access to drugs for treating anthrax or when the
EPA mandated compulsory licensing under the Clean Air Act. Rep. Larsen stressed
protectionist ideas in selling this bill, stating that the amendment would "ensure
these green jobs stay right here in the United States."

229

Other representatives from

across the aisle also chimed in, expressing similar concerns about how weak patent
protection would limit the development of clean technologies and deprive Americans
of jobs and income. 230
Marsha Blackburn (R-Tenn.) summed up the general
misconception of the draft UNFCCC text pervading the Congress when she stated
that the text "would lead to outright theft of our American intellectual property and
indirectly benefit the world's most prominent C02 emitters. 23 1
Lobbyist groups ranging from the Global Intellectual Property Center ("GIPC")
to the National Hydrogen Association, the National Association of Manufacturers,
the U.S. Chamber of Commerce, and the Coalition for Innovation, Employment, and
Development ("CIED") fought hard to poke holes in the draft negotiating text,
worried that the inclusion of compulsory licensing provisions in any climate treaty
would impermissibly stifle innovation. A handful of other legislative juggernauts
also contained

pro-patent-protection

language. 232

While entrepreneurs

in

the

22 5 Id.
226Id.
227

155 CONG. REC. H6490 (2009).

228 Id. (testimony of Rep. Mark Steven Kirk (R-Ill.)) (emphasis added).
229 155 CONG. REC. H6489 (2009) (testimony of Rep. Rick Larsen (D-Wash.)).
230 Id. (offering testimony from Rep. Howard Berman (D-Cal.): "The more

we ensure and

protect intellectual property, the more we will be able to do in achieving our very important goals
with respect to the development and deployment of new energy and environmental technologies.").
231Id.
232 See American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. § 441(a)(10)(11) (2009); H.R. 3081, 111th Cong. § 7089 (2009).
(10) Any weakening of intellectual property rights protection poses a
substantial competitive risk to U.S. companies and the creation of high-quality
U.S. jobs, inhibiting the creation of new "green" employment and the
transformational shift to the "Green Economy" of the 21st Century.
(11) Any U.S. funding directed toward assisting developing countries with
regard to exporting clean technology should promote the robust compliance with
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developing world likewise argued for strong patent protection, their domestic policies
233
are unlikely to mirror those of the U.S. as currently passed by the Congress.
After the draft text was circulated, the GIPC issued a report that questioned
whether ideologically driven interests groups and academics might be misguided
when they argue that the strong patent protection hurts the developing world and
the poor.2

34

The director of the Innovation, Development and Employment Alliance

("IDEA"), a lobbying effort of Microsoft, General Electric, and others, also argued
against extending the TRIPS agreement to clean technology. IDEA relied on the
familiar argument that patents are critical for innovation. 235 Perhaps this is true in
a particular industry, but it would seem that more data needs to be gathered to
support or refute this claim as it applies to global adoption of clean technologies.
Now that Citizens United v. FederalElection Commission has been decided, we can
expect much more obscurantism by deep-pocketed lobbyists who empower politicians
with unfettered, albeit factually inaccurate, rhetoric. 2 36 In a debate as profoundly
important as climate change, the best data we have access to must drive the analysis.
When the data overwhelmingly reflect serious environmental consequences, we must
rely on more than a recycled trope about how robust patent protection encourages
innovation. It is not enough to yield to the testimony of interested parties who speak
in sweeping generalities. 237 There is a fundamental problem with demanding so
and enforcement of existing international legal requirements for the protection of
intellectual property rights as formulated in the Agreement on Trade-Related
Aspects of Intellectual Property Rights . . . and in applicable intellectual property
provisions of bilateral trade agreements.
H.R. 2454, § 441(a)(10)-(11).
Prior to the obligation of the funds made available in this Act for
'Contribution to the Clean Technology Fund' or 'Strategic Climate Fund' of the
World Bank, the Secretary of State shall certify in writing to the Committees on
Appropriations that all actions taken during the negotiations of the United
Nations Framework Convention on Climate Change ensure robust compliance
with and enforcement of existing international legal requirements as of the date
of the enactment of this Act that respect intellectual property rights and effective
intellectual property rights protection and enforcement for energy and
environment technology ....
H.R. 3081, § 7089.
233 See Jerome H. Reichman, Intellectual Property in the Twenty-First Century." Will the
Developing Countries Lead orFollow? 46 HOus. L. REV. 1115, 1142 (2009) ('[D]eveloping countries

may need to assist each other with access to essential climate change technologies, and pooled
procurement strategies may become advisable." (citation omitted)).
234 GARTEN ROTHKOPF, GLOBAL INTELL. PROP. CTR., INTELLECTUAL PROPERTY PROTECTION
AND GREEN GROWTH: ANALYSIS AND IMPLICATIONS FOR INTERNATIONAL CLIMATE NEGOTIATIONS 1
(2009),
http://www.theglobalipcenter.com/sites/default/files/reports/documents/gartenrothkopf-iprgreengrowthO.pdf (offering a summary of the report).
2:35See Posting of Andrew C. Revkin, Will Energy Ideas Be Private or Public? to N.Y. TIMES,
http://dotearth.blogs.nytimes.com/2009/05/2I/will-energy-ideas-be-private-or-public/
(May 21, 2009,
10:13 EST) (quoting Mark Esper, executive vice president of the Global Intellectual Property Center,
regarding I.D.E.A.'s mission).
236 See David D. Kirkpatrick, Lobbyists Get Potent Weapon in Campaign Ruling, N.Y. TIMES,
Jan. 22, 2010, at Al (discussing the ways that lobbyists may take advantage of the ruling in Citizens
United v. Fed.Election Comm'n, 130 S.Ct. 876, 917 (2010)).
237 See Hearing on the Global Aspects of Climate Change Before the S. Comm. on Energy and
NaturalResoureos,11 1th Cong. (Nov. 17, 2009) (testimony of Karen A. Harbert, President and CEO,
Institute for 21st Century Energy, U.S. Chamber of Commerce) [hereinafter Harbert Testimony],
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much by way of concrete data on the risks of climate change, while asking so little in
the way of empirical data to support a strict patenting regime. It creates an
empirical mismatch where one side is expected to rely on science and projections, and
the other side can sit in an over-stuffed armchair and offer precedent and maxims.
This empirical mismatch encourages sloppy policy and misguided political rhetoric.
What the U.S. representatives got wrong in their rhetoric is this: compulsory
licensing is not stealing. Technology transfer is not stealing. Under almost any legal
regime that allows for these mechanisms to be used, the owner of the patent does
238
receive some remuneration, albeit not as much as is demanded on the free market.
Second, the U.S. Congress seemed to forget that existing laws under TRIPS and the
Kyoto Protocol explicitly allow for technology transfer and relaxation of patent rights
239
to avoid "serious prejudice to the environment."
Given the United States' cultural emphasis on private ordering and the
privileging of corporate people over their carbon-based counterparts, it is hardly
surprising that we employ free-market colloquialisms when speaking of protecting
intellectual property. 240 Even so, it would be naive to suggest that there is only one
United States' stance on access to clean technology. On the one hand, when
executive leaders are speaking to heads of state and camera crews, there is much
talk, and perhaps even some financial commitment, to leveling the playing field.
Recall Secretary of State Hilary Clinton's bold gesture during the summit in
Copenhagen declaring that the U.S. was prepared to lead an effort with other
countries to raise 100 billion U.S. dollars annually by 2020 to combat climate
change. 241 The money would preferably benefit the least developed countries, but it
would come as recompense for "a strong accord, in which all major economies stand
behind meaningful mitigation actions and provide full transparency as to their
implementation." 242 Unfortunately many of the world's largest countries did not

available at2009 WLNR 23263436.
[T]echnologies many still years if not decades over the horizon will have to be
developed, invested in, adopted commercially, and we need the infrastructure to
go along with them. That's why it's so critical that there not be a weakening of
intellectual property rights in any agreement which would only serve to stymie
the development of the very technologies we need to make progress. With a clear
stake in the process developing country governments can be convinced
that ... intellectual property protections are in their interest as well as ours.
Id.
238 See Cameron Hutchison, Does TRIPS Facilitate or Impede Climate Change Technology
Transfer into Developing Countries ,3 U. OTTAWAL. & TECH. J. 517, 526-27 (2006).
239 TRIPS Agreement, supra note 125, art. 27,
2; see Kyoto Protocol, supra note 156, art.
11(2)(b). While the U.S. is not a signatory to the Kyoto Protocol, the Protocol does operate in many
markets where U.S. companies have significant property interests. Kyoto Protocol, http://unfccc.int/
kyoto-protocol/items/3145.php (last visited Apr. 6, 2010).
240 See Harbert Testimony, supra note 237.
241 See James Kanter & Tom Zeller Jr., US. Backs Money For Climate Reolie
Offer Supports
Cash Pool Worth $100 Billion a Year for Developing Countries, INTL HERALD TRIB., Dec. 18, 2009,
at 6.
242 Secretary of State Hillary Rodham Clinton, Address at the United Nations Framework
Convention on Climate Change (Dec. 17, 2009), available at 2009 WLNR 25736517. Clinton
continued, referring to China, "Itwould be hard to imagine, speaking for the United States, that
there could be the level of financial commitment that I have just announced in the absence of
transparency from the second biggest emitter, and now I guess the first biggest." Id.
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agree to the type of accord of which Secretary Clinton spoke. Presidential statements
on the matter, while more vague, have also sounded more in cooperation than
competition. In a visit to Shanghai in November 2009, President Barack Obama said
that he was "looking forward to deepening the partnership between the United
'
States and China in this critical area [technology for combating climate change]. "243
When it comes to patent protection, and not commitments of aid, the White House
has taken a sharper pro-market line. 244 On the other hand, when the stage is
domestic and politicians are playing to an audience with high unemployment rates,
themes of competition and protectionism prevail. This is when rhetoric in solidarity
with the developing world, no matter how musical, is drowned out by the passage of
leaden laws. Now we will turn from political and legal arguments to those of
distributive justice.

SECTION V: JUSTICE ARGUMENTS

Don't accept that what's happening
Is just a case of others'suffering
Oryou 'llfind that you 'rejoiningin
The turning away...
Just a world that we all m ust qhare
It's not enoughJust to stand and stare
Is it only a dream that there]] be
245
No more turningaway?
It might seem strange or perhaps even tortured to apply distributive justice
principles to the present case. After all, there are many competing goals that
intellectual property serves and many confounding factors on its distribution on a
global scale. Further, it might be logistically quite tricky to calculate equality, goods,
rights or utility, given the complex legal and market interactions. But rather than
surrender to difficult mathematical problems, I firmly submit that there is no social
setting where justice should not be invited to speak. Because of the historical
exploitation of colonial resources, one might think of compulsory licenses in clean
technology as a form of corrective justice. One might also analyze the policymaking
246
in terms of its procedural justice and disclosure and decision making processes.
243 President Barack Obama, Remarks at Town Hall Meeting with Future Chinese Leaders
(Nov. 16, 2009) (transcript on file with The John Marshall Review of Intellectual Property Law).
244 See ASIA-PACIFIC ECON. COOPERATION, 2009 LEADERS' DECLARATION (2009), http://www.
apec.org/apec/leaders declarations/2009.html (offering a statement from the group after its
November 2009 meeting that it "reiterated the importance of comprehensive and balanced
intellectual property (IP) systems that provide for and protect the incentives that encourage creation
and innovation and provide the tools for successful management and exploitation of IP rights.").
245 PINK FLOYD, On the Turning Away, on A MOMENTARY LAPSE OF REASON (EMI Records
1987).
246 See Morton Deutsch, Equity, Equality, and Need: What Determines Which Value Will Be
Used as the Basis of Distributive Justice?, 31 J. SOC. ISSUES 137, 138-39 (1975). In many

taxonomies of justice, there is a division between the procedural and the substantive. Id. The idea
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Any of these perspectives would yield interesting fruit, but I am interested here with
the just allocation of property rights. I will therefore be addressing distributive
justice, a particular justice theory that involves the just allocation of goods in a
society. As policies such as compulsory licenses that seek to relax patent protection
are a means of redistributing property rights and wealth, distributive justice
principles ought to apply. As others have argued before me, "Ii]ntellectual property,
like property law, structures social relations and has profound social
effects .... [Distributive justice theorists] sought to craft principles for the most just
society within human grasp. Their debate should not be verboten within intellectual
property scholarship." 247 With that, let us delve into the distributive justice
arguments surrounding this discussion.
Justice seeks to promote values that foster effective social cooperation and
individual well-being. 248 Differences in how one strikes the balance between society
and the individual, and how one defines "well-being" yield competing, but sometimes
overlapping, theories of justice. 249 In most social constructs, justice is seen as the
highest virtue. 25 0 This means that if a project or act is unjust, the attainment of no
other virtue can save it.251 Conversely, if a project or act is just, nothing can stain it.
If justice has traditionally enjoyed such prominence among virtues, where did we
collectively lose sight of it? In this section, I suggest that the world generally and the
U.S. in particular has not ignored justice. Worse than ignoring justice, justice has
been perverted in selfish ways that cloak its diminishment. Justice theories come in
many colors and run the kaleidoscope of political philosophies, but as a concept it is
not as slippery as it might be hoped to be. It is real and substantive and damning of
many of the recent statements of United States' policy-makers with regard to climate
change.
It will be useful to sketch out some of the cornerstone theories of justice in both
the procedural and substantive sense, as each speaks to attaining some sense of
equal treatment under the law. The inquiry will begin by looking to some of the
oldest-developed theories and working forward, as each later theory in some way
responds to the former. Put in a succinct way, there are a handful of ways that
property rights could be protected, and I will outline them briefly below:
To each, an equal share.
To each, according to need.
To each, according to effort.
here is that rules can be administered fairly and afford due process, and yet themselves be unjust in
content. Id. Conversely, rules that are fair can be created and applied unfairly. Id. There is some
social psychology data to suggest that the latter type of injustice is the more fundamental, and

legitimacy in content can be gained when the decision making process is deemed legitimate-either
through respect for the traditional authority, deference to expertise, or power. Id. Moreover, people
are more apt to accept decisions and their consequences if they feel they have been consulted in
making them and they are applied fairly. Id.
2 Anupam Chander & Madhavi Sunder, Foreword: Is Nozick Kicking Rawls's Ass?
IntellectualPropertyand Social Justice, 40 U.C. DAVIS L. REV. 563, 578-79 (2007).
248 Deutsch, supranote 246, at 140.
249 Id. at 137-40.
250 Liam Hamilton, Remark, Matters ofLifo and Death, 65 FORDHAM L. REV. 543, 546 (1996).
251 FREDERICK SCHAUER & WALTER SINNOTT-ARMSTRONG, THE PHILOSOPHY OF LAW: CLASSIC
AND CONTEMPORARY READINGS WITH COMMENTARY

493 (Harcourt Brace & Co. 1996).
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To each, according to contribution.
To each, according to merit.
252
To each, according to free-market exchange.

A. FormalEquality Theories
We will begin with Aristotle. Crudely, Aristotle articulated a theory of justice
that held that like people ought to be treated equally. 253 This seems simple enough,
but Aristotle provided future employers of his sense of justice with no content for
making determinations about how equals ought to be treated equally, and
furthermore, which features are to be used to measure "likeness." It therefore lacks
the kind of substance to be practically very useful, though it did lay the groundwork
for a perhaps novel idea that people who are alike should be treated alike under the
law.

B. Welfare & Utility Based Theories
Theories of justice based on welfare hold that the most important principle for
the distribution of goods is maximizing the welfare of individuals. 254 While other
concerns such as equality, promoting the least advantaged, and liberty may be
important to welfare justice theorists, these are derivative values and are important
only insofar as they increase welfare. 255 As with many theories of justice, the
question of how you measure the dominant value, here welfare, is not self-defining.
Individual welfare theorists therefore make it their pursuit to propose various
methods for defining what welfare means to them, and how that unit is to be
measured. 256 One way of measuring welfare is with reference to utility-defined as
257
either happiness or satisfying one's preferences.
John Stuart Mill and Jeremy Bentham espoused a utilitarian view of justice,
which has been interpreted to mean that justice requires treating similarly situated
people in a way that creates the greatest good for the greatest number, or maximizes
utility. 258 Put differently, goods are distributed in such a way as to maximize benefit
252 TOM L. BEAUCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS 330 (4th

ed. 1994).
253
ARISTOTLE, THE NICOMACHEAN ETHICS 118 (Wordsworth Eds. Ltd. 1996).
254 IX THE AMERICAN ECONOMIC REVIEW 539 (Davis R. Dewey et al. eds, Am. Econ. Ass'n 1919)
255 See id.at 538-39.
256 See, e.g., id. at 538.
257Id.
2'8 Jacob Viner, Bentham and JS Mill The UtilitarianBackground,39 AM. ECON. REV. 360,
362 (1949).
The list of reforms in England which derive largely from Bentham is a truly
impressive one, and I present it here only in part: fundamental law reform in
many of its branches; prison reform; adult popular suffrage, including woman
suffrage; free trade; .. .general education at public expense; free speech and free

press; ...

general

registration

of titles

to

property; ...

sanitary

reform

and

preventive medicine at public expense; systematic collection of statistics; free
justice for the poor.... The Ministry of Health which he proposed would be made

[9:674 2010]

The John Marshall Review of Intellectual Property Law

or utility. Some argue that utility needs to be maximized across populations rather
than with regard to discrete individuals, while some hold that utilitarian ideals are
met even if the total sum of utility is increased while those who enjoy it is
concentrated. Utilitarian theories of justice are ordered around consequences or
259
outcomes, where rights have no other purpose than to maximize social utility.
However, how one defines utility is open for some debate, as one might measure
utility by "happiness" or "freedom to act" or "gross domestic product." One marketbased definition interpreting the work of Mill argues that utility is the subjective
value someone attaches to a commodity, as reflected in how much they are willing to
pay for it; however, in practice this remains difficult to quantify. 260 In some ways
utilitarian theories level the playing field with respect to time and place; "pain or
freedom for one hour on Monday counts just as much as an equal pain or freedom for
one hour on Tuesday." 261 Mill deviates a bit from his mentor, Bentham, in arguing
that something is unjust based on the social retribution of that individual; that is,if
an act ought to be punished on social utility grounds, then it was unjust.262 It is
sometimes helpful to think of utilitarian arguments as resulting from cost-benefit
analyses of pleasure and pain, where the social costs and benefits are weighed
against each other without direct concern for human rights.
Perhaps in response to the utilitarian agnosticism to human rights, John Rawls
developed a theory of justice that articulated two principles upon which he believed
rational people under conditions of objectivity would agree. 263 The first principle
requires goods to be distributed so that the greatest possible equality in basic
liberties is ensured. 264 The second principle (also called the "difference principle")
follows that once basic liberty is ensured, inequalities in the redistribution of goods
are allowed only when doing so promotes the greatest benefit to the most
disadvantaged, and the distribution is attached to positions that all have an

responsible not only for general sanitation and routine public health work, but
also for smoke prevention, local health-museums, and the policing of the medical
profession to prevent their formation of monopolies.
[d. "Bentham nowhere attempts or asserts the possibility of a positive demonstration that greatest
happiness, whether as hedonism or as eudaemonism .. " Id. at 365.
I regard utility as the ultimate appeal on all ethical questions; but it must be
utility in the largest sense, grounded on the permanent interests of man as a
progressive being ....A person may cause evil to others not only by his actions
but by his inaction ....
...It would be a great misunderstanding of this doctrine to suppose that it is one
of selfish indifference which pretends that human beings have no business with
each other's conduct in life, and that they should not concern themselves about
the well-doing or well-being of one another ....
JOHN STUART MILL, ON LIBERTY 10-11, 74 (Elizabeth Rapaport ed., Hackett Publ'g Co. 1978) (1859).
259 Charles Camic, The Utiita-riansRevisited 85 AM. J. SOCIOLOGY 516, 520 (1979).
260 Margaret Jane Radin, Market-Inalienability,100 HARV. L. REV. 1849, 1878 (1987).
(explaining the ways of calculating utility and arguing that this calculus becomes incredibly difficult
when measuring items that one or both of the parties holds incredibly dear).
201 SCHAUER & SINNOTT-ARMSTRONG, supranote 251, at 505.

262Id.
2631JOHN
264

RAWLS, A THEORY OF JUSTICE 52-53 (Harvard Univ. Press 1999) (1921).

Id. at 53.
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opportunity to attain. 265 Rawls' theory of justice argues that societies ought to
distribute goods as if they were operating under a "veil of ignorance" where the
natural and geopolitical lottery is not yet decided. 266 In this way, the distribution or
redistribution might not favor the status quo and socially privileged, and would work
to bring the least well off to some sort of fair minimum baseline. Some inequality is a
given under the second principle, but Rawls ultimately seeks egalitarian ideals as
any unequal distribution must try to maximize the utility of those who are at the
bottom, and therefore even the playing field. 267 Affirmative action might be justified
under a Rawlsian view of distributive justice, or other types of social welfare
programs such as Medicaid, which provide government-supported health care for the
poor or least healthy.

C Other Needs Based Theories
The difference principle overtly references need as a just means of maximizing
those who are the least well off. 26 8 In this way, Rawlsian distributive justice does
account for need as a sorting metric, once equality under the first principle is
maximized. However, some philosophers have taken this a step further, holding that
certain goods are so important that an appeal to justice requires redistributing rights
as a primary goal so that each has access, according to her need. 269 Norm Daniels
does an exquisite job explaining a needs-based theory of distributive justice in health
care. In his writing, he heralds health as a uniquely important good that stands
above other mere preferences, such as the size of one's house or amount of disposable
income. 270 He finds that while the U.S. might be an exception,
even in societies in which people tolerate (and glorify) significant and
pervasive inequalities in the distribution of most social goods, many feel
there are special reasons of justice for distributing health care more
equally.... others argue it is perverse to single out health care in this way,
or that if we have reasons for doing so, they are rooted in charity, not
271
justice.
Critics would predictably advance that once need is established as the metric for
allocating goods, we will quickly run out of social resources. Daniels first responds to
this by acknowledging this concern as valid. 272 However, he then references the work
of T.M. Scanlon in distinguishing between the subjective and objective criteria for
needs and well-being. 273
Daniels maintains there ought to be an objective
265Id.
266
267

Id. at 118.
Id. at 53-54.

268 Id.

270

See, e.g., Norman Daniels, ScaIth'(;car Nds and fl)trih/utie Jutcc, 1 PHIL. &
(1981)
See id.

271

Id.

272

Id. at 150.
Id.

269

AFF.116, 146

273

PBP.
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measurement of need that does not take into account the strength of idiosyncratic
preferences. 274 In this way, we possess some "criterion to assess the importance of
competing claims on resources in a variety of moral contexts." 275 Daniels also posits
that something along the line of "species typical functioning" might serve to animate
the baseline toward which we ought to be striving. 276 By species typical functioning,

he means a "deficiency with respect to them [that] 'endangers the normal functioning
of the subject of need eonsideredas a member of a naturalspeeies."'277 This type of
needs-based theory of distributive justice provides very strong support for increasing
the transfer of clean technologies to the developing world. The deficit in terms of
innovation and dissemination is present in part due to colonialism, and creates a
very real disparity in terms of readiness and response to the effects of climate
change. Whether you craft the need in terms of access to clean technology, or access
to long-term health care and resilience to floods and drought, a needs-based theory
strongly supports a technology transfer mechanism such as compulsory licensing.
Given that climate change will disproportionately affect the health of those in the
developing world, the need to mitigate is even more pronounced on a theory of health
care needs. There is nothing in the quantification of need that restricts our view to
the domestic world. This has led some to argue that a needs based theory of
278
distributive justice is inherently global in scope.

D. Endowment-Based Theories
Many modern philosophers of distributive justice are in some way responding to
the "difference principle" articulated by Rawls above. Resource-theorists take issue
with this principle as being too insensitive to one's personal drive and responsibility
to work toward property acquisition. 279 Resource-theorists such as Ronald Dworkin
argue, for example, that people who choose to work hard to earn more income should
"be allowed to keep the rewards of his effort" and not be required to redistribute
earned wealth to subsidize others. 28 0 Rawls was motivated in part by unequal
distribution of natural endowments and the unfairness of the geographic and social
lottery. 28 1 Because resource-theorists hold individual choice as a protected virtue,
they might agree that ceilings should not be placed on individuals based upon predetermined deleterious traits for which they have exercised no choice, such as low
intellect, disabilities, or other traits that might be thought to be immutable and out
of their control. 28 2 In this way, some resource theorists argue for compensating
See id.at 150-52.
Id. at 150.
276 Id. at 153.
277 Id. (citation omitted).
274
275

278 David Elkins, Responding to Rawls: Toward a Consistent and Supportable Theory of
Distributive Justice,21 BYU J. PUB. L. 267, 271, 308 (2007).
279 See, e.g., RONALD DWORKIN, SOVEREIGN VIRTUE: THE THEORY AND PRACTICE OF EQUALITY
114-15 (2002).
280 Id. at 85-86.
281 RAWLS, supra note 263, at 86.
282 Ronald Dworkin, Equality,Luck andHie-rarehy,31 PHIL. & PUB. AFF., 190, 191 (2003).
I argued that such inequalities [based on creativity or innovative skill] are
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people with certain disabilities to insure against unequal bargaining power in the
auction of life. 28 3 However, once individuals arrive at this metaphorical auction,
their free choices will result in unequal economic benefits as a result of their
ambition and decisions, and according to this view the resulting distribution may be
28 4
just.

E. Desert-BasedTheories
Related to endowment-based theories that favor ambition are those rooted in
desert. Desert-based theories provide another critique of a utilitarian or welfaremaximizing view of justice arguing that utility alone cannot accommodate the idea
that some people might in fact have greater claims on the fruits of their labor. 28 5 The
complaint is often levied by those who are concerned that utilitarian and Rawlsian
views of justice may treat people as mere receptacles for units of well-being, rather
than as deliberate beings, "responsible for their actions and creative in their
environments." 28 6 Desert-based theories of justice put forward different agency bases
for deserving goods: how much one contributes to the value of the product, how much
effort one expends, and how much expense the individual incurs.28 7 But in any event
the idea is that if you mix your labor, money, or time into a project, it is just to give
you a piece of the pie proportionate to your efforts. John Locke articulated a version
2
of this desert-based theory of justice. 88

F. LibertarianTheories
Libertarian theories of justice regard equity in the marketplace as the most just
way to distribute goods, and they can contain utilitarian and desert-based
elements. 28 9 According to libertarian theories, the market is not a vehicle for a fair
pattern of distribution, but is just in its own right as a tool for fair exchanges. So
long as individuals are striking honest deals, there is no particular pattern that
ought to emerge. 290 Robert Nozick has put forward this view of justice and is perhaps

perfectly legitimate if a scheme of redistributive taxation is in place that mitigates
those inequalities by indemnifying people who lack such skills in the amount most
of them would have insured to receive had insurance been available on fair terms.

Id.
283

See, e.g., id. at 192.

4
28 See

id. at 192-93.

Joel Feinberg & Jan Narveson, The Nature and Value of Rights, 4 J. VALUE INQUIRY 243,
245 (1970); Samuel Scheffler, Justice
oandDosrtin Libe-ral Theory, 88 CAL. L. REV. 965, 968 (2000).
286 Julian
Lamont, Distributive Justice, STANFORD ENCYCLOPEDIA OF PHIL. (2007),
http://plato.stanford.edu/entries/justice -distributive/.
287 DAVID MILLER, SOCIAL JUSTICE 103 (Oxford Univ. Press 1976).
288 JOHN LOCKE, SECOND TREATISE OF GOVERNMENT 17, § 27 (Thomas P. Peardon ed., Liberal
Arts Press, Inc. 1952) (1690).
289 See ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 152 (Basic Books, Inc. 1974).
290 See id.
285
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its most well-known contemporary advocate. 29 1 In his writing, he offers a simple
entitlement theory, which boiled down to its essential parts states that a person is
entitled to property if he acquires it in accord with "justice of acquisition" or transfers
it according to "justice in transfer."292 The critique of this theory is that it is not selfevident why the first-in-time to claim some property should be able to exclude others
from using it in perpetuity. 293 In response to this appraisal, Nozick invokes what he
calls the Lockean Proviso, which holds that an exclusive initial acquisition of the
physical world is just, if afterwards "there is enough and as good left in common for
others." 294 Libertarians have struggled with how to best interpret the Lockean
Proviso, but Nozick himself has said that you can gain exclusive rights to a large
295
chunk of the world so long as you do not worsen the condition of others.
To make it a bit more concrete and situate it within the rest of our distributive
justice theories, Robert Nozick directly challenges the precepts of Rawlsian
distributive justice. 296 According to Nozick's theory of justice, we ought not penalize
someone who earned a sizable income based upon her market forces and talent. 297 In
his writing, he employs the example of basketball star Wilt Chamberlain, asking
whether it would be just to take away Wilt's ridiculously large NBA income and
redistribute it to those less well off.298 While it might seem unfair to pay Wilt $1M
for playing ball while others starve, Nozick reminds us that Wilt has a talent that
was compensated for by a competitive market. 299 Instead of redistributing goods
based on who could benefit the most on the margin, Nozick argues that justice should
affirm individual rights to property and alienation. 300 In this way, Nozick supports a
libertarian view of justice, where equity triumphs as the unit of currency in the
market for justice. 30 1 Other libertarians argue that goods should be distributed

291 SIMON BLACKBURN,

THE OXFORD DICTIONARY OF PHILOSOPHY 218 (Oxford Univ. Press

1994); Adrian Bardon, From Nozick to Welfare Rights.* Self-Ownership, Property,and MoralDesert,
14 CRITICAL REV. 481, 482 (2000).
292 NOzICK, supra note 289, at 151.
293 Ronald Dworkin, What is Equality? Part2. Equality of Resources, 10 PHIL. & PUB. AFF.
283, 310 (1981) [hereinafter Dworkin, Equality of Resources].
294 NoziCK, supra note 289, at 175 (quoting LOCKE, supranote 288, at 17, § 27).
295

Id.

296

Id. at 183-231.
Seeid. at 160-61.
Id. at 161.

297

298

Wilt Chamberlain is greatly in demand by basketball teams, being a great gate
attraction.... Let us suppose that in one season one million persons attend his
home games, and Wilt Chamberlain winds up with $250,000, a much larger sum
than the average income .... Is he entitled to this income? ... Each of these
persons chose to give twenty-five cents of their money to Chamberlain. They
could have spent it on going to the movies, or on candy bars .... But they all, at
least one million of them, converged on giving it to Wilt Chamberlain in exchange
for watching him play basketball.
Id.
Id.
See id. at 166, 168.
301 G.A. Cohen, Robert Nozick and Wilt Chamberlain: How Patterns Preserve Liberty, 11
ERKENNTNIS 5, 5 (1977) ("The capitalism Nozick advocates is more pure than the one we know
today. It lacks taxation for social welfare, and it permits degrees of inequality far greater than most
apologists for contemporary bourgeois society would now countenance.").
299
300
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according to one's ability to pay either directly or indirectly through insurance. 30 2 In
a purely libertarian society, the ideal system is private and individuals do not rely on
the government for any social services, charities, or goods. 30 3 Libertarians are not
utilitarian in the sense that they do not focus on increasing public utility or meeting
the needs of a large population. 30 4 However, they can be thought of as relying on the
procedures of the unregulated market to efficiently maximize utility as applied to
those with a priori property rights. 30 5 Thus under most libertarian theories, once
power is consolidated, it is relatively easy to acquire absolute rights over a
30 6
disproportionate share of the world.

G. The Individualand Comm unity-Based Theories
Immanuel Kant developed a theory of justice that argued from a sense of moral
duty that the ultimate goal of law is the preservation of one's freedom to act on her
choices and not to be treated merely as a means to an ends. 30 7 When two individual
choices conflict, the law ought to reconcile competing claims to maximize individual
autonomy and choice. Some libertarians have invoked Kant as the basis for their
claims of free choice and free markets. 30 8 George Fletcher has noted that the
Kantian free choices are not mere needs or desires.30 9 They are the "expressions of
freedom in the external world-acquisition of property or gaining control over
310
another's power of choice in a contractual relationship."
Communitarians would argue that each of the above theories of justice do not do
enough to serve the interests of the community as an institution in itself.
Commentators such as Ezekiel Emanuel believe that reinforcing the social
311
commitment of the individual to the community, and vice versa, is a just goal.
Michael Walzer put his gloss on communitarianism by arguing that theories of
justice are pluralistic and the foundation of human relationships are much greater
than contracts or rights.3 12 The tension between Kantian self-determination and
communitarian restraint on free choice is one that comes up in almost any complex
policy analysis (along with the delicate balance between Kantian individualism and
302 See CONTEMPORARY ISSUES IN BIOETHICS, 231 (Tom L. Beauchamp et al. eds., 7th ed.

2008).
'0:3BLACKBURN, supra note 291, at 218.
304 See Thomas Nagel, Ethics, in III ENCYCLOPEDIA OF PHILOSOPHY 383

(Donald M. Borchert

ed., 2d ed. 2005).
305 See Arnold Kling, Libertarianism, in III ENCYCLOPEDIA OF SCIENCE TECHNOLOGY AND
ETHICS 1125 (Carl Mitcham et al. eds., 2005) (stating that libertarians believe that it is best that
consumers are expected to protect themselves rather than be protected through government
regulations).
306 WILL KYMLICKA, CONTEMPORARY POLITICAL PHILOSOPHY 112 (Oxford Univ. Press 1990).

Hastie trans., 2002) (1887).
supranote 291, at 482.
309 George P. Fletcher, Law and Morality."A Kantian Perspective,87 COLUM. L. REV. 533, 535
(1987).
310 Id.
311 See EZEKIEL J. EMANUEL, THE ENDS OF HUMAN LIFE:
MEDICAL ETHICS IN A LIBERAL
307 IMMANUEL KANT, THE PHILOSPHY OF LAW 54, 56 (W.
'308 See Bardon,

POLITY 149-54 (1991).
312 BRIAN OREND, MICHAEL WALZER ON WAR AND JUSTICE 90-92 (2000).
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efforts to maximize social utility).
Some argue that built in to the theory of
communitarianism is the idea that the claims of the country are paramount to those
of the world, as the3 proximate
community is privileged over the distant, abstract
"global community." 13 Others disagree, and contend that so long as there is
cooperation and interdependence, a global network can arise with its attendant
314
demands for communitarian justice.

H. Synthesizing andApplying DistributiveJusticePrinciples
Above are the basic outlines of various theories of distributive justice. They are
not exhaustive, but hopefully will provide enough of the rough contours of the large
constituent philosophies. Importantly, the individuals who first articulated these
theories of justice might not recognize the ways in which they have been perverted in
modern use, and the voices channeled in each theory are representative prototypes
rather than comprehensive spokespeople for each. Even so, they are useful signposts
for a variety of philosophies with different goals and motivations. Given the many
distributive justice theories at one's disposal, how do policymakers decide how to
interpret these theories, and which is the most appropriate in any given social
situation? At a meta-level, which justice theory is more just?
For starters, the scope of one's concepts of justice is certainly determined by the
315
Put
scope of one's perceived community and the policy goals that are sought.
differently, the chosen theory of justice will depend on how broadly you define the
universe of people whose well-being is relevant, and how you design the pattern or
mechanisms of distribution that will achieve your predetermined goals. To Rawls,
the idea of distributive justice does not extrapolate to the global landscape. 316 In
order to exact a system of justice, one has to have reciprocal agreements, reliance,
and an institutional system of cooperation.3 1 7 However, Rawls himself has argued
that nations owe duties to burdened states to assist and provide aid, and to abide by
international law and custom. 3 1 8 Charles Beitz takes issue with the nationallyrooted theory of Rawlsian distributive justice, as he states that, "state-centered
image of the world has lost its normative relevance because of the rise of global
economic interdependence."3 1 9 Beitz makes the very reasonable claim that national
borders are arbitrary in many respects when it comes to a just system of distributing
goods, and so long as there is some reciprocal exchange of benefits and obligations,
the relevant community may extend beyond national lines. 320 While still engaging
313 See Amitai Etzioni, Communitarianism, in III ENCYCLOPEDIA OF SCIENCE TECHNOLOGY
AND ETHICS 380 (Carl Mitcham et al. eds., 2005).
'31' Fisher & Syed, supra note 197, at 585.
315 Deutsch, supranote 246, at 143.
316 JOHN RAWLS, THE LAW OF PEOPLES 113-19 (Harvard Univ. Press 1999) [hereinafter RAWLS,

THE LAW OF PEOPLES].

See Rawls, supra note 43, at 65-67.
RAWLS, THE LAW OF PEOPLES, supra note 316, at 118-19
319 Charles R. Beitz, Philosophy and Public Affairs, 4 PHIL. & PUB. AFF. 360, 383 (1975)
[hereinafter Beitz, Philosophyand PublicAffairs].
320 Charles R. Beitz, Review: InternationalLiberalism and Distributive Justice: A Survey of
Recent Thought, 51 WORLD POL. 269, 277-78 (1999).
317
318

[9:674 2010]

The Eminence of Imminence and the Myopia of Markets

with the counter-arguments to this view, this article will ultimately argue that the
global community is the relevant universe. The reasons for this decision are that
there is a relationship of interdependence created by virtue of complex legal treaties,
instruments and trade practices and each person and country has an overlapping
long-term interest when the good we are promoting and distributing is the health of
the environment. Failure to mitigate climate change will negatively impact the
world, and not just some subgroup or nation. Unlike in the domain of HIV drugs,
where compulsory licenses helped those in sub-Saharan Africa with AIDS, here the
benefits of compulsory licenses and technology transfer would benefit everyone on the
planet. While countries and companies might be able to externalize the harms of
failing to mitigate climate change to some minority population, this externality will
eventually be exposed and realized by everyone living on earth.
It is my argument here that there must be something more meaningful than
history and happenstance to exclude individuals from the calculus of receiving
certain social goods. But even if the relevant universe can be circumscribed, one
must still determine which virtue or unit to use to distribute these goods. If
maximizing individual economic productivity and private enterprise is the primary
goal, libertarian views of justice might prevail. 321 If fostering enjoyable social
relations and a sense of democratic participation is the goal, then equality will be the
dominant principle, and egalitarian theories ought to be employed.3 22 If fostering
personal development and compassion is the goal, need will be the dominant
principle for distributing goods, and welfare-based theories of justice ought to be
employed.3 23 And if the sense of solidarity and civic commitment is the desired
quality to cultivate, communitarianism might be pursued.3 24 I will explain why
independent of which theory of distributive justice is employed, failing to transfer
technologies and encourage sharing of clean technologies will be viewed as unjust.
I will only address below the theories that present thorny problems for
compulsory licenses in clean technology. Specifically, a needs-based theory seems to
nicely support a system of ensuring that individuals all over the globe maintain a
baseline of species-typical functioning-through clean air, water, safe shorelines and
productive crops. Further, a Rawlsian concept of distributive justice that recognizes
the entire world as the relevant universe would also support redistributing patent
rights only in so far as doing so would benefit the least well off. This is precisely the
framework envisioned by the TRIPS agreement and the exceptions thereto. As the
theory provides the strongest support for the schema detailed here, the article will
move on to prioritize the arguments that present the largest obstacles to compulsory
licensing of clean technology.
Desert or endowment-based theories might argue against compulsory licenses
for clean technology, as the inventors and their investors supplied the ambition,
mental bandwidth and upfront capital to develop the wind turbines and the photo321
322

Seo NOZICK, supra note 289, at 151.
See id. at 210 ("The strict egalitarian doesn't allow any inequality at all, treating the cost of

an inequality as infinite.").
323 See Deutsch, supra note 246, at 143-44, 146-47.
324 BLACKBURN, supra note 291, at 70 (defining communitarianism as "A model of political
organization that stresses ties of affection, kinship, and a sense of common purpose and tradition, as
opposed to the meager morality of contractual ties entered into between a loose conglomeration of
individuals.").

[9:674 2010]

The John Marshall Review of Intellectual Property Law

voltaic cells. Even so, representative accounts of each these theories quite sensibly
accounts for people who are born under sociological ceilings.
The desert or
endowment theories of distributive justice only hold moral power if we reward people
differentially based on effort and ambition, holding constant their access to the
relevant opportunities. If someone is born in Bangladesh or Namibia and is
incredibly ambitious and industrious, they might still not be able to take advantage
of these traits in the same way as those born in the industrialized world. Recall that
Ronald Dworkin's ambition-based theory of justice acknowledges the need to correct
for immutable disadvantages such as physical disability. 325 If one analogizes from a
physical disability to being born in a very undeveloped country in Sub-Saharan
Africa, where opportunities for education and industriousness may be scarce, the
global theory of justice based purely upon ambition and work ethic falls apart. Of
course, if one has a purely domestic view of justice, then the argument for patent
protection carries much more weight. A similar story unfolds with regard to
endowment theories. Even if someone in Niger acquired terrific inventing and fund
raising skills, there is limited potential to reap the rewards of these endowments in a
setting where few education or commercial opportunities exist. Granted, those
endowed with extraordinary talent might have a better chance of entering the global
market, but the obstacles are both different in kind and in degree. For many, this
possibility is beyond the limits of their reality when there are no banks and few, if
any, educated employees to populate the enterprise.
Communitarian theories of justice provide some of the best support for the
protectionist U.S. policies that seek strict enforcement of domestic patent rights. If
one defines her community with reference to the nation, then favoring American
businesses and supporting American jobs and industries will have a positive effect on
the individual's relationship with the community, and vice versa. However, if one
sees the citizen's commitment to the nation to be a micro-level version of one's
national commitment to the world, then communitarian justice does not appear to be
an obstacle to relaxing patent protection of clean technology. More and more, few
countries are self-sufficient and in fact most countries depend on the trade
relationships with other countries for basic necessities such as energy, food, and
transportation. This provides support for a global communitarian sense of justice as
the world becomes more and more inter-connected. Certainly with the legal
obligations stemming from the WTO in general and TRIPS in particular, and the
UNFCCC and the Kyoto Protocol, and the long-term climate and health burden of
our collective national choices, the discussion over climate change might just be the
issue to convert local communitarians into those with a global perspective.
Communitarian justice thus presents a hurdle to our schema that would need to be
overcome by explicitly defining and defending the relevant universe as global. The
next theories to be discussed are pure utilitarianism and libertarianism, which will
both require more than a broadening of the scope in terms of individuals in space.
They will also require a broadening of scope in terms of time.
In general, a utilitarian framework might object to compulsory licenses.
Encouraging strict patent protection and inventions will "improve the quality of life
325Dworkin, Equality ofResoureas, supranote 293, at 302 ("Someone who is born with a
serious handicap faces his life with what we concede to be fewer resources ....
This justifies
compensation, under a scheme devoted to equality of resources ....
").
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for all Americans, stimulate economic growth, and make the U.S. economy
stronger."326 Built into this theory of utility is a metric that discounts or totally
ignores the utility of people in other countries, and living at later times. While there
is nothing in the general theory of utilitarianism to restrict our focus to the presentday U.S., policymakers in the U.S. and vocal utilitarian theorists tend to favor utility
arguments that are very present day and nation-centric in the calculation of utility.
If one restricts the view to the interests of those living today and the utility that
patents generate for our local citizens, then utilitarian justice might also support
unassailable patent protection in clean technology.
If we employ Nozick's libertarian view, at first blush it might seem that
distributive justice would encourage strict enforcement of clean technology patent
rights, as the market is the best tool for allocating wealth and resources. In this
understanding, compulsory licenses in the developing world would be discouraged.
However, monopolies and patents are in a deep sense correcting for market failures
by allowing for state-sponsored reimbursement of sunk costs. If we were truly
committed to libertarian ideals, there would be no government run patent protection
at all. Those who made good gambles on drugs or carbon capture devices would be
rewarded, and those who made bad gambles that were easily replicated would go out
of business. Recall that even Nozick acknowledged in his Loekean Proviso that the
entitlement theory does not go so far as to allow for individuals to privately gobble up
the market at the expense of leaving nothing in the common pool. 327 If this common
pool is access to wind turbines or solar fuel cells, or the environment generally, where
would a purely libertarian view lead us? At least as libertarian principles apply to
the particular question of granting compulsory licenses in clean technology, Nozick
would probably find that such a practice ran counter to his view of distributive
justice. This is because lack of access to clean technology patents is unlikely to be
characterized by libertarians as a worthwhile correction to a market failure; the
property was initially transferred in a just way, and there are theoretically other
avenues for the development of competing clean technology.

SECTION VI: THE MYOPIA OF MARKETS

They will take and you will give,
And you must die so that they may Jive
You can knock at any door,
But wherever you go, you know they've been there before32 8
It might be tempting to outsource responsibility for disparity in access to the
market. 329 After all, it has no agency. It is not human. But precisely because it has
326 Richard S. Gruner, When Worlds Collide: Tax PlanningMethod PatentsMeet Tax Practice,
MakingAttorneys the Latest PatentInfringers, 2008 U. ILL. J.L. TECH. & POL'Y 33, 53 (2008).
327 NOZICK, supra note 289, at 178 ("A process normally giving rise to a permanent
bequeathable property right in a previously unowned thing will not do so if the position of others no
longer at liberty to use the thing is thereby worsened.").
328 PINK FLOYD, The Dogs of War, on A MOMENTARY LAPSE OF REASON (EMI Records 1987).
329 E.g., William E. Kilbourne et al., The Role of the Dominant Social Paradigm in
EnvironmentalAttitudes: A MultinationalExamination, 55 J. BUS. RES. 193, 197 (2002) ("From the
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no internal concerns for human welfare, happiness, value or emotions, the market
will often lead to self-interested stakeholders doing what works best for their
quarterly bottom-line. The same holds true for voters, who by and large are
motivated to act by special interests that are short-term and extreme. These
shareholders do not want to benefit the company in a major way in 2050; they want
to see returns on their investment now. Stock portfolios change, investment options
change, but today-I am your shareholder, and today, I want you to take care of my
pressing needs. Given the way that non-Rawlsian utilitarian and libertarian justice
is employed in the U.S. -often with reference to gross domestic product or sheer
numbers of patents filed-there is little work done calculating the utility or marketeffects of our actions in the future, when the relevant stakeholders may be
different. 330 But a traditional utilitarian or libertarian of justice will drastically
underestimate the consequences of our failure to mitigate climate change today. In
addition to alienating individuals and disrespecting human rights, pure libertarian
views of justice-or utilitarian ones that are chiefly economic-effect long-term
injustice by ignoring the negative future social consequences of present action. In
effect, pure utility and equity markets are myopic.
Martin Deutsch has eloquently argued that a society that relies chiefly on equity
as a means of distributing goods may ultimately encourage a perversion of justice.
This is because those in power, or those who hold the most social and economic
equity, will use their power to consolidate markets and make them less open for
competition.
He notes that "[uinder some conditions, such attempts will be
successful and will enable those who succeed to determine what principle of justice
will be employed in allocating the group's product." 331 Put another way, by
distributing resources and power disproportionately, libertarian justice can provide
those who are lucky enough to be in power at some point (t=) to unfairly influence
the system of distribution in a way that perpetuates their rewards, even when they
cease to be generating much social equity in the future (t=2, 3, 4...). Equally as
troubling as the ossifying of opportunity is that libertarian justice can violate human
dignity. Libertarian justice can have the result of treating people with less equity as
being less valuable, even if that is not a deliberate goal. There is something offensive
about outsourcing the distribution of vital social goods to a market machine that is
actually heavily influenced by human interests and decisions. The market is not a
pure index of stock prices and algorithms. It operates within a social context that
responds to sympathetic tax codes, liability protection, and patent enforcement.
Some have argued that this cozy relationship between private power, public power,
and the market has led the intellectual property system to be "on the brink of a
encroachment of liberal economics, freedom has been reduced to freedom to participate in the
market, i.e., freedom to consume. Under conditions of economic growth, this laissez-faire form of
politics functions adequately. However, with increasing scarcity, political deliberation becomes
more necessary. . ..."(citations omitted)).
3:30 See, e.g., Judith E. Koons, Earth Jurisprudence." The Moral Value of Nature, 25 PACE
ENVTL. L. REV. 263, 277 (2008). In this section, the utilitarian theory of justice espoused by Rawls is
left out. Applying difference principle, the distribution begins to have a much less myopic view. By
helping to provide access to clean technology in the countries that are the least well off in this
regard, we recognize the future consequences of our actions and our inter-dependence with the
developing world.
331Deutsch, supranote 246, at 145.
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deepening crisis."3 3 2 As various stakeholders lobby for particular carve-outs and
expansive property rights, this can result in "acrimonious and unresolved clashes
over substantive rules and values, competition among international institutions for
policy dominance, and a proliferation of fragmented and incoherent treaty obligations
and nonbinding norms.3 3 3
Many before me have articulated this need to correct for hyperbolic discounting
in global environmental policy.33 4 One author refocused the lens even further,
imploring us not just to change the way we think about future consequences, but to
change the way we act on these long-term intentions.33 5 To be sure, the psychology of
our views on preserving the environment is complex and multi-dimensional.3 3 6 A
large part of how we operationalize any theory of justice will depend both on social
psychology as well as the assembled voices of our own idiosyncratic sense of altruism,
respect for nature, or entitlement to what we have created.
The policy resolution to these psychological variables will hinge on two other
variables that were discussed above. The first is the unit problem (what is the
quality or value by which we should sort distribution?) and the second problem is one
of indexing (how should we measure this good?),37 Should we limit our calculus to
those living today, or expand it to include those living 100 or 200 years from now?
And if we decide to incorporate the needs of future generations, how might we impose
some meaningful boundaries so as to protect the interests of us living today? These
measurement problems exist in sharp relief in the present analysis; in many ways
disagreements over the unit and indexing variables are at the heart of this
discussion.338 If one places a greater value on the current enjoyment of goods, then
3:32Laurence R. Helfer, InternationalRights Approaches to Intellectual Property.* Toward a
Human Rights Framework for IntellectualProperty,40 U.C. DAVIS L. REV. 971, 973 (2007).

331E.g., Salvador Cruz Rambaud & Maria Jos6 Mufioz Torrecillas, Some Considerationson the
Social Discount Rate, 8 ENVTL. SC. & POL'Y 343, 343 (2005) ("In this paper, the problem of

discounting in long-term project appraisal is discussed.

We consider public and environmental

projects that need an important investment at the starting time and yield benefits to individuals of
different generations in a long period of time."); Norman Henderson & Ian Bateman, Empiricaland
Public Choice Evidence for Hyperbolc Social Discount Rates and the Implications for
IntergenerationalDiscounting, 5 ENVTL. & RESOURCE ECON. 413, 414 (1995).
335Katherine D. Arbuthnott, Taking the Long View: EnvironmentalSustainabilityand Delay
of Gratification,10 ANALYSES SOC. ISSUES & PUB. POL'Y (forthcoming Dec. 2010) (manuscript at 1,
on file with The John Marshall Review of Intellectual Property Law).
It is often said that in order to preserve the earth's environment, we must
change from short-term thinking to long-term thinking.... However, behavior is
even more central-we must act on our long-term intentions, rather than on our
immediate desires and habits, in order to solve most current environmental
problems.
Id.
336 Taciano L. Milfont & John Duckitt, The EnvironmentalAttitudes Inventory: A Valid and
Reliable Measure to Assess the Structure ofEnvironmentalAttitudes, 30 J. ENVTL. PSYCHOL. 80, 82
(2010).
Environmental attitudes are a multidimensional construct with at least twelve core
dimensions, including scores on biospheric concerns and values, openness to change, altruism,
egoistic concerns, and right wing-authoritarianism. Id. at 82, 89-90 app. 1.
337 See RAWLS, supra note 263, at 351 ([O]nce we establish that an object has the properties
that it is rational for someone with a rational plan of life to want, then we have shown that it is a
good for him.").
338 Henderson & Bateman, supranote 334, at 413-14.
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the future will be understandably discounted. In this way, the temporal discounting
might be entirely rational (recall the example in the introduction of the old man and
his boat).
Due to the irreparable damage that will be done to the planet, and given that
the planet is the only foreseeable place where human life as we know it can exist, in a
deeply profound way we have a moral duty to ourselves and our future generations to
include them in our accounting. If we were dealing with a harm that future societies
could remedy at much cost, then perhaps a stronger argument might be made for
minimizing their future interests. However, what we do today may not be undone.
Once we arrive at a certain tipping point where the delicate balance of ecosystems is
thrown off, there will be no turning back and fixing the problems of the past. This
makes climate change fundamentally different from almost any other disaster to
which we could analogize. Without waxing too melodramatic, which I would argue is
difficult in this context, if we only factor in the needs of today's people, we will be
doing great violence to humanity today and forever. There will be no more society, no
later opportunities to intervene. Future generations must be accounted for in our
heuristic of balancing costs and benefits and our schema of distributive justice. What
is put forward here is admittedly a view that is vulnerable to attacks by those who
espouse a more self-centered and present-day view of investing in social goods.
Now, we turn to the unit problem. Regardless of which metric we use: utility,
welfare, desert, effort, community, individual rights, equality-when we think in the
long-term, we see that failing to mitigate climate change globally will frustrate each
339
Put
of these metrics locally as the "invisible" externalities come home to roost.
differently, the environment does not abide by artificial national or temporal
boundaries. Carbon emissions in China, India, and Africa today will ultimately place
significant pressure on our welfare, individual rights, and ability to maximize the
fruits of our labors forever. Even if one is not persuaded that distributive justice
operates here on a global scale, the lack of remediation of carbon emissions in the
developing world will in due time hinder the developed world's ability to exploit its
insular sense of justice.3 40 In this sense, we are encouraging a schema of justice that
is itself distorted by a hyperbolic discount function.
Moreover, the distortion appears to be bivalent, in that we are also distorting or
ignoring the industrialized world's role in getting us in the situation we are in today.
To be sure, the U.S. has erected many cities that could not sustain their large
populations absent a hundred years of coal-burning technologies to heat our
buildings and to light our homes. In many ways we raped and pillaged the air to fuel
our own developmental arc, but given our new knowledge about the effects carbon
has on the environment, other nations will not be able to benefit as greatly from this
cheap and dirty energy source.

31
340

Soo Beitz, Philosophyand PubhlieAffairs, supra note 319, at 383-85.
See THOMAS W. POGGE, REALIZING RAWLS 247 (Cornell Univ. Press 1989) ("Within Rawls's

conception ....[It would seem that we can justify our global institutional order only if we can show
that the institutional inequalities it produces tend to optimize (against the backdrop of feasible
alternative global regimes) the worst social position.").
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SECTION VII: THE HEALTH EFFECTS OF AIDS AND CLIMATE CHANGE

Goodbye, blue sky
Goodbye, blue sky341
Plumes of smoke rise and merge into the leaden sky:
342
A man lies and dreams ofgreen fields and rivers
The previous section dealt with the philosophical arguments for or against
extending the philosophy of the Doha Declaration to clean technology. However, on
purely practical grounds, regardless of your view of distributive justice, one might
distinguish AIDS from climate change in many respects. First, it might be thought
that the negative outcomes of climate change are not as likely or not as great as those
caused by AIDS. Perhaps this camp is in part driven by some amorphous optimism
in the ability of American technology to save the day, 343 or they have more faith in
our political institutions to solve these problems on their own, without significant
input from the lay folk. 344 Others might not be convinced that the health effects of
climate change are as dire or predictable as I would suggest, and they might not
occur at all. If this is one's view, there may be no hyperbolic discounting, but rather
a rational prioritization of immediate threats. However, much data suggests that the
effects of climate change on public health will be significant, and impacts the health
and lives of millions in the short-run, and billions in the long-run. While the effects
are somewhat further off in time, we ought to see this delayed effect as providing a
greater opportunity for thoughtful remediation, rather than giving us a forty year
blindfold. In order to fully explain why rigid clean technology patent protection is
neither just nor in our long-term interests, I will discuss what is known about the
health consequences of failure to mitigate climate change, and how this compares
with something of more immediate concern, like the AIDS crises.
There is no doubt that AIDS has shattered many parts of the world on a
massive, depressing scale. 345 Roughly 6,000 people die every day from AIDS-related
illnesses, and in 2008, two million people died from AIDS or infections related to
AIDS. 346 Since the pandemic began, a horrifying twenty-five million people have died
from HIV-related causes, and roughly fourteen million children lost one or both

341PINK FLOYD, Goodbye Blue Sky, on THE WALL (Harvest Records 1979).
342 PINK FLOYD, Sorrow, on A MOMENTARY LAPSE OF REASON (EMI Records 1987).
'313 Kilbourne et al., supra note 329, at 197 C[T]echnological optimists ... think that technology
can and will solve problems when they become severe ...[and] will exhibit less concern for the
environment shown in measures of the perception of environmental problems, environmental
concern, and perception of the condition of the environment.").
344 Id. ("Respondents with greater confidence in the political dimension of the [paradigm of
climate change] will exhibit less concern for the environment shown in measures of the perception of
environmental problems, environmental concern, and perception of the condition of the
environment.").
345 Simon Dixon et al., The Impact of HIV and AIDS on Afica&
s Economic Development, 324
BMJ 232-33 (2002) ("Besides the human cost, HIV/AIDS is having profound effects onAfrica's
economic development and hence its ability to cope with the pandemic.").
346 USAID Health: HIV/AIDS, News/Info, Frequently Asked Questions, http://www.usaid.gov/
our work/global health/aids/News/aidsfaq.html (last visited Mar. 24, 2010).
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parents due to HIV/AIDS. 3 47 These statistics give pause, as the catastrophic
wreckage of AIDS continues to come to shore.
The mortality associated with climate change has the potential to be even more
devastating than AIDS, although it is a more distant threat.
If ambient
temperatures experience mid-range climate change, the number of people at risk
from flooding by coastal storm surges is projected to increase from the current
seventy-five million to 200 million. 348 Many of the world's most populous and fastest

growing cities are located on the coast, and are therefore most vulnerable to sea-level
increases and floods. 349 Not all of the data is forward-looking. We do have data
already that demonstrate significant public health consequences stemming from
climate change.
The World Health Organization conducted a quantitative
assessment that only took into account a subset of possible health effects, and found
that climate change since 1970 may have already caused a net increase of 150,000
deaths in 2000.350 The figure below adopted from the figure below outlines the net
351
negative effects on health.

347 Id.

Richard A. Anthes et al., Hurricanes and Global Warming-Potential Linkages and
Consequences, 87 BULL. AM. METEOROLOGICAL SOCY 623, 625 (2006), available at http://ams.
allenpress.com/archive/1520-0477/87/5/pdf/i15200477-87-5-623.pdf.
349 Diarmid Campbell-Lendrum & Carlos CorvalAn, Climate Change and Developing-Country
Cities: Implications for EnvironmentalHealth and Equity, 84 J. URB. HEALTH: BULL. N.Y.
ACAD. MED. i109, i111 (2007).
350 C.F. CorvalAn et al., Conclusions and Recommendations for Action, in CLIMATE CHANGE
AND HUMAN HEALTH: RISKS AND RESPONSES 267, 276 (A.J. McMichael et al. eds., 2003), available
at http://www.who.int/globalchange/publications/climchange.pdf.
351 R.S. Kovats et al., NationalAssessments of Health Impacts of Climate Change: A Review,
348

in CLIMATE CHANGE AND HUMAN HEALTH: RISKS AND RESPONSES 181, 195 fig.9.3 (A.J. McMichael

et al. eds., 2003).
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Very htgh coattdence

Looking forward, there are many weather systems and geographic regions that will
3 '
be negatively affected by climate change. Specifically, the incidence of hurricanes, 52
floods and droughts are expected to Increase, and "[elvidence is mounting that such
changes in the broad-scale climate system may already be affecting human health,

including mortality and morbidity from extreme heat, cold, drought or storms;
changes in air and water quality; and changes in the ecology of infectious
diseases. ' ' 353 There is also mounting evidence that climate change will lead to greater

incidence of infectious diseases and heat-related

morbidity. 3 5 4

The most vulnerable

regions are those in the temperate latitudes and the land surrounding the Indian and
Pacific Ocean due to extreme rain fall variability from El Nifio effects.3 55 Sprawling
urban areas are also vulnerable to heat-related illness, as a result of exacerbations in

the low vegetation "urban heat island"

effect. 3 56

In urban areas in the developing

'352 Natural Resources Defense Council, The Consequences of Global Warming on Weather
Patterns, http://www.nrdc.org/globalWarming/fcons/fcons lasp (last visited Apr. 6, 2010).
353 Jonathan A. Patz et. al., -Impactof Regional Climate Change on Human Health, 438

NATURE

310, 310 (2005).

Campbell-Lendrum & Corvalin, sup-ra note 349, at ill11-12.
355 Patz et. al, ,supranote 353, at 313.
356; Campbell-Lendrum & Corvalin, sup-ra note 356, at i1 11.
354

[9:674 2010]

The John Marshall Review of Intellectual Property Law

world, where coal remains the primary source of fuel, ambient air pollution poses a
significant immediate threat to health. 357 Approximately 800,000 deaths per year
are caused by urban air pollution, many of these a result of burning dirty fuels in the
developing world.3 5 8 In the recent past, many Europeans no doubt remember the
summer of 2003, when a significant heat wave, which was made much more likely
due to human-induced climate change, caused 35,000 deaths within a two week
period.3 59 Trends of higher temperatures are expected to increase the frequency of
such death-spreading heat waves.360 The Intergovernmental Panel on Climate
Change ("IPCC") testified that "there is overwhelming evidence that humans are
affecting climate."3 61 Its report examined the negative health consequences of
climate change, listed in descending order of the confidence the researchers had in
their occurrence:
*

[increase [in] malnutrition and consequent disorders, including those
relating to child growth and development (high confidence)
* [increase [in] the number of people suffering from death, disease and
injury from heatwaves, floods, storms, fires and droughts (high
confidence)
* [C]hange [in] the range of some infectious disease vectors (high
confidence)
* [M]ixed effects on malaria; in some places the geographical range will
contract, elsewhere the geographical range will expand and the
transmission season may be changed (very high confidence)
* [increase [in] the burden of diarrheal diseases (medium confidence)
* [increase [in] cardio-respiratory morbidity and mortality associated
with ground-level ozone (high confidence)
* [I]ncrease [in] the number of people at risk of dengue [fever] (low
confidence)
* [F]ewer deaths from cold, although it is expected that these will be
outweighed by the negative effects of rising temperatures worldwide,
especially in developing countries (high confidence).362
There is a myth that disasters are blind and strike randomly. In fact, due to
lack of infrastructure and response teams, insufficient housing and water sources,
363
disasters disproportionately affect women, the poorest, youngest, and oldest.

'37

Id. at i112-13.

358Id.

59 Ulisses Confalonieri et al., Human Health, in CLIMATE CHANGE 2007:
IMPACTS,
ADAPTATION AND VULNERABILITY 391, 397 Box 8.1 (Martin Parry et al. eds., Cambridge Univ. Press
2007).
30 Campbell-Lendrum & Corvalin, supra note 349, at ill1.
361 Hannah Brown, Reducing the Impact of Climate Change, 85 BULL. WORLD HEALTH

ORG. 821, 821 (2007), availableat http ://www.who.int/bulletin/volumes/85/11/07-011107.pdf.
362 Confalonieri et al., supra note 359, at 393 (citations omitted).
363 CTRS. FOR DISEASE CONTROL & PREVENTION, NAT'L CTR. FOR ENVTL. HEALTH, THE PUBLIC
HEALTH CONSEQUENCES OF DISASTERS 12, 18 (Eric K. Noji ed., Oxford Univ. Press 1997) ('Myth #6:
disasters are random killers. Reality: disasters strike hardest at the most vulnerable group-the
poor, and especially women, children, and the elderly.").
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Partially in response to this, the United Nations Department of Economic and Social
Affairs developed the Johannesburg Plan on health and sustainable development,
which acknowledged the need to be sensitive to gender equality when building health
36 4
care capacity and clean technology development.
Many other negative effects on health are inevitable, but due to difficulties
controlling for confounding factors and isolating environmental causes from genetic
and sociological, they are difficult to study prospectively. These effects include
"changes in regional food yields, disruption of fisheries, loss of livelihoods, and
36 5
Just
population displacement (because of sea-level rise, water shortages, etc)."
because calculation is difficult on a macro-scale, it does not mean the negative effects
cannot already be seen on a micro one. One example of this was the negative effects
stemming from the disruption of the fisheries around the Faroe Islands.366 A careful
study illustrated the methylation of mercury and its subsequent absorption by
surrounding fish.
From these findings, the researchers estimated that
concentrations of mercury in cod and pilot whales would increase by an estimated
three to five percent for every one degree Celsius rise in water temperature from
climate change.36 7 It is documented that when pregnant women eat methyl-mercury368
contaminated fish it impairs neurocognitive development in the fetus and infant.
This is just one tiny example of the various indirect effects climate change will have
on health. Hopefully it illustrates the degree to which the negative consequences will
be complex and underestimated, as it is impossible to extrapolate from these findings
to the entire world and it is impossible to be able to include all such indirect health
effects in any study. These sorts of effects will often be ignored in our calculation of
harm.
Thankfully, there are areas where prospective research has been able to make
predictions on a global scale about the negative health effects of climate change.
Most of this research has focused on heat-related morbidity, extreme weather events,
and infectious diseases, with modest data on estimates of future regional crop
harvests and hunger. A meta-review published in 2006 in the Lancet analyzed a
wide spectrum of health risks due to the social, demographic, and economic
disruptions of climate change, noting that any modeling of the public health effects
will have large margins for error, as they are built upon unknowns about the future
of human carbon emission, socioeconomic factors, and the resilience of the
atmosphere.3 6 9 Despite there being meager research on this topic, the authors
commented on the indirect pathways that link climate change to social and economic

World Summit on Sustainable Development, Aug. 26-Sept. 4, 2002, Report of the World
53, 54(1), U.N. Doc. A/CONF.199/20, available at
http://daccess-dds-ny.un.org/do/UNDOC/GEN/NO2/636/93/PDF/N0263693.pdiOpenElement.
'36

Summit on Sustainable Development,

365 Anthony McMichael et al., Climate Change and Human Health: Presentand Future Risks,
367 LANCET 859, 860 (2006).
366

See Shawn Booth & Dirk Zeller, "le-r ury, Food Webs. and.1Mfarine .M/[ammaI: Imphtiations

of Diet and Climate Change for Human Health, 113 ENVTL. HEALTH PERSP. 521, 521, 524-25 (2005).
367

McMichael et al., supra note 365, at 866.

306Id.
369

Id.

at 864.
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disruptions that have a known negative effect on health.3 70 Examples of this include
371
poverty, which in turn affects nutrition and hygiene, which directly affect health.
No respected public health expert to date has written that climate change will
yield a net benefit to health. But predicting the magnitude of the negative
consequences is nearly impossible. Various climate change scenarios can be modeled,
but none will contain the precise mix of factors that accurately reflects the trajectory
of our human race. This inability to put a precise figure on the problem is perhaps
fueling our willful blindness to its necessary remediation.

A. PracticalDifferences Between AIDS and Climate Change
It has been established that the negative public health effects are real and quite
severe. Now let us turn to how the AIDS crisis might be distinguished from failure to
mitigate climate change. There are many practical differences, especially as it
relates to access to technology to remedy each. For starters, drugs can only work on
a few mechanisms in the body to be effective.3 72 This limits the potential range of
successful therapeutic avenues. Clean technology is virtually limitless in application
and scope, with hundreds of mechanisms to reduce or capture carbon emissions. Just
in terms of the universe of options for delivery mechanisms, particular drugs are
much more targeted and limited in the biological systems they can exploit. 373 Second,
the regulatory schema for clean technology is more diverse, but likely less difficult
and expensive to maneuver than the deliberately careful and meticulous pre-market
approval that must be obtained through the Food and Drug Administration. 374 The
lengthy safety and efficacy testing through FDA can substantially reduce the amount
of time the drug is on-patent. Third, the desired return on investment might be
different, as investors in clean technology might be more altruistic and motivated to
broadly disseminate their intellectual property through cheap licensing.3 75 Fourth,
imitation in clean technology devices might be harder, as solar panels and large wind
turbines are less fungible than drugs and are often comprised of many patented
parts.3 76
The fungible nature of drugs and difficulty in reconstructing its
distributional provenance makes it difficult to track whether the source of the pill is
370

See id. at 860.

'37,
Id.
372 See Andrew L. Hopkins & Colin R. Groom, The Druggable Genome, 1 NATURE REVIEWS
DRUG DISCOVERY 727, 727 (2002) ("Biological systems contain only four types of macromolecule with
which we can interfere using small-molecule therapeutic agents: proteins, polysaccharides, lipids
and nucleic acids.").
373See id
'371See 21 U.S.C. § 355 (2006).
37" For an example of foreign investors' support for technology transfer to the developing world,
see Tikoo, supra note 17. Pramod Chaudhari, chairman of Praj Industries, a biofuel solutions
company, remarked that "[clean] technologies from developed countries may be put in a repository,
which in turn can be provided to developing countries as public goods. A suitable funding
mechanism to support such activity needs to be developed simultaneously." Id.
376 See John H. Barton, Patentingand Access to Clean Energy Technologies in Developing
Countries,WIPO Mag. Feb. 2008, at 6, available athttp://www.wipo.int/export/sites/www/wipomagazine/en/pdf/2008/wipo-pub_121_2008Ol.pdt, e.g., Offshore Wind Turbine with Liquid-Cooling,
U.S. Patent No. 6,520,737 BI, (issued Feb. 18, 2003).
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the black market or a legitimate manufacturer. 377 Fifth, clean technology is very
much dependent on equipment and human resources, and often cannot be
implemented without specific training and expertise. 378 Clean technology devices
might suffer wear and tear but are not themselves consumable, and therefore the
frequency of self-replacement is much greater in drugs than in clean technologies.
Sixth, almost all drugs that are approved by the FDA are patented and their price
reflects this, while many business methods in clean technology might just be secrets
of the trade. 379 Finally, much of the patented material in clean technology consist of
methods and designs, and much of the core technology relied upon by the wind, solar
and biofuel industries is already off-patent. 380 In many of the clean technology
sectors, it appears that most new patents are on improvements rather than on
revolutionary technologies. 381 This suggests and encourages competition. While
competition will eventually bring the price of licensing down to more affordable
levels, there is not enough time to wait for this to occur. Given the timeline the world
is operating under, traditional frameworks for dissemination and technology transfer
will not suffice.
The need to get a return on R&D investment through patent protection is
especially true in the pharmaceutical industry where the initial discovery costs can
be quite high, the cost of imitation is fairly low, and the regulatory regime is
exceedingly arduous. 38 2 As former President of the Pharmaceutical Manufacturers
Association and Commissioner of Patents and Trademarks, Gerald Mossinghoff, once
wrote, "[R]esearch-based pharmaceutical companies pour millions of dollars into the
research and development of new technology every year. Whether this commitment
can continue depends greatly upon the extent to which foreign governments allow
innovators to be rewarded for their inventiveness, monetary investment, and
intellectual labor."38

3

Even so, as Rebecca Eisenberg has pointed out, when patent

advocates cite the cost of complying with the U.S. regulatory regime as a large part of
377 See Susannah Patton, The Drug Industly Self-Polices with RFiDs, CIO, Feb. 1, 2005, at 1920 (RFID [chips] won't be a cure-all for the theft and counterfeit problems that plague the drug
industry....").

378 Soo BW RESEARCH PARTNERSHIP, CLEAN TECHNOLOGY:

WORKFORCE CHALLENGES AND

OPPORTUNITIES 3-4 (2008), available at http://www.lattc.edu/dept/lattc/acaaffairs/files/CleanTechnologyReport.pdf.
379 CTR. FOR DRUG EVALUATION & RESEARCH, U.S. DEP'T HEALTH & HUMAN SERVS., APPROVED
DRUG PRODUCTS WITH THERAPEUTIC EQUIVALENCE EVALUATIONS (30th ed. 2010) (the FDA "Orange

Book").
380

Barton, supra note 376, at 6.
In the pharmaceutical sector, patents often have a substantial impact on
price, as there may be no substitute for a specific new drug.... In contrast, in the
three renewable energy sectors considered here, solar photo-voltaic (PV), biomass
and wind, the basic technological solutions have long been off-patent. What are
patented are usually only specific improvements or features. Thus, a number of
competing patented products exist - and as a result of the competition, prices are
brought down as compared to the royalties and the price increases that would be
charged under a monopoly.

Id.
381

Id.

382 Gerald

J. Mossinghoff, Resea-rch-BasedPharmaceuticalCompanies: The Need for Improved
PatentProtection Worldwide, 2 J.L. & TECH. 307, 308 (1987).
383 Id.

at 307.
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the need for patents, they are "miss[ing] the important structural role that drug
regulation has come to play in promoting a valuable form of pharmaceutical
innovation - the development of credible information about the effects of drugs. 38 4
In 2000, the lobbying group Pharmaceutical Research and Manufacturers of
America ("PhRMA") estimated that the industry spent $21.3 billion on research in
the U.S.385 During the same year, the budget for the National Institutes of Health
("NIH") for 2000 was $17.9 billon. 38 6 In 2005, PhRMA touted that "America's
research-based biopharmaceutical companies once again lead the world in investing
in the hunt for new cures and treatments. It is the most research-intensive industry
in America." 38 7 In 2007, the industry spent approximately $35.4 billion on domestic
research.388 This public support has put the U.S. at the top of the pharmaceutical
3 9
pyramid. See the graph below of pharmaceutical patent filing rates, by country. 8

Pharmaceuticals

'8

Rebecca S. Eisenberg, The Role of the FDA in Innovation Policy 13

MICH. TELECOMM. &

TECH. L. REV. 345, 347 (2007).
385 Soo PT-ABM. RESEARCH & MFRS. OF

Am., PROFTTLE '2008: PHARMACETIA
TWINUSTRY 52
tbl. 1 (2008), http://www.phrma.org/files/attachments/2008/o20Profile.pdf.
386 DEAN BAKER, CENTER FOR ECON. &POL'Y RES., FINANCING DRUG RESEARCH: WHAT ARE
THE

ISSUES?

12

n.8

(2004),

available at http://www.who.int/intellectualproperty/news/en/

SubmissionBaker.pdf.
The current practice of directly funding large amounts of public research
through the National Institutes of Health and other public agencies, in addition to
tax subsidies for non-profit research, is an explicit recognition that the patent
system does not provide adequate incentive to support all useful forms of
biomedical research. At present, the quantity of publicly supported or subsidized
research in the United States is approximately equal to the amount of research
supported through the patent system.
Id. at 12.
'38 Pharm. Res. & Mfrs. of Am., R&D In vestments by Ame-rica's PharmaceuticalResea-rch
Companies Nea-rs Record $40 Billion -in -9005, http//www.phrma.org/node/303 (last visited March 24,
2010).
388

See

PHARM. RESEARCH & MFRS. OF AmV.,

389.World

supra note 385, at 52 tbl.1.

Intellectual Property Organization, Statistics on Patents, http://www.wipo.int/ipstats
le n/statistics/p ate nts (follow 'PATENT applications by country of origin and patent office (1995-2008)"
hyperlink).

[9:674 2010]

The Eminence of Imminence and the Myopia of Markets

This is augmented by the private insurance system in the U.S., which provides a
thriving bazaar to the world's pharmaceutical companies that allows pharmaceutical
companies to gouge consumers with the highest price the market can stand. This is
not the case with clean technology. Those pushing for the U.S. to endorse policies
that are friendlier to clean technology companies appear to be driven more by
environmental concerns and a desire to keep jobs in the U.S., rather than political
3 90
capture by a particular industry such as "big pharma."
Another very important practical difference between AIDS drugs and clean
technology is the role of the U.S. in developing each. It seems that the U.S. does not
have the market power in clean technology that it possesses in the pharmaceutical
sector. From 2002-2006 data from the WIPO, the U.S. not only dwarfed every other
country's patent-filing in pharmaceuticals, but its filings account for more than a
third of the total global patents filed in the pharmaceutical industry.3 91 Contrast this
with the U.S. role in clean technology, which is much less prominent.
In
environmental technology, there are many other countries with a substantial
presence in the market, and the U.S. is second to Japan in terms of international
patent filing. 392 According to the patent database of the Organisation for Economic
Co-operation and Development statistics in 2007, the majority of patents between
2000-2004 on low-carbon technologies were held by Japanese and European
companies. 3 93 Japan and Europe also dominated the renewable energy markets, with
the EU and Japanese companies holding more than sixty percent of the patents,
while the U.S. companies held only a modest seventeen percent. 394 And the U.S. did
not fare any better on patents for car-fuel conservation, with Japanese and the EU
companies holding nearly eighty percent of the patents and the American companies
holding only fifteen percent.3 95 Of course, some of these calculations depend on how
you slice the pie. Depending on how the underlying technologies are classified,
390 See American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong. § 441(a)(10)(11) (2009).
(10) Any weakening of intellectual property rights protection poses a
substantial competitive risk to U.S. companies and the creation of high-quality
U.S. jobs, inhibiting the creation of new "green" employment and the
transformational shift to the "Green Economy" of the 21st Century.
(11) Any U.S. funding directed toward assisting developing countries with
regard to exporting clean technology should promote the robust compliance with
and enforcement of existing international legal requirements for the protection of
intellectual property rights as formulated in the Agreement on Trade-Related
Aspects of Intellectual Property Rights ... and in applicable intellectual property
provisions of bilateral trade agreements.

Id.
'39'World Intellectual Property Organization, Statistics on Patents, http://www.wipo.int/ipstats
/en/statistics/patents (follow "Patent applications by field of technology (2002-2006 average) by
leading countries" hyperlink).
392Id. The report found that Japan applied for 60,261 environmental technology patents, with
the United States filing 25,047 patents between 2002 and 2006. Id
393 See Science, Technology and Patents:Statistics Portal, http://www.oecd.org/topicstatsportal/
0,3398,en2825497105 1 1 1 1 1,00.html#500742 (follow "2007 Compendium of Patent Statistics Data/Figures" hyperlink) (fig. 3.7.2).

394 Id.
395 Id.
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patents on scientific methods or component parts might be under or over-counted for
in these reports. Still, there is a strong sense that the U.S. is not a market leader in
396
developing and patenting clean technology.
So what does all of this mean? While some variables point in a different
direction, overall it suggests that if a point-by-point comparison is made, or even
warranted, between the pharmaceutical sector and the clean technology industry,
there are reasons to believe that patent protection is less critical in the latter. The
motivations of the investors in clean technology is often more altruistic, the cost of
imitation is higher, many of the products rely on core technologies that are already
off-patent, and the regulatory landscape for clean technology is less unpredictable
and expensive than that for pharmaceutical drugs. 397 This tends to point in the
direction of needing to rely less on the monopoly of a patent in order to recoup the
investment costs, but further qualifications on this analysis are needed by rigorous
intellectual property scholars.
Clean technology devices require a significant amount of human resources and
infrastructure, so even with a compulsory license, the countries would need to
cooperate with someone possessing knowledge about the device, which would make
cooperation more likely and "stealing" less so. This would suggest that allowing
compulsory licenses would be less catastrophic to the businesses bottom line of clean
technology companies, as many products are innovating around patented discoveries
already. What this data also tells us is that unlike in the pharmaceutical sector,
where the American bully had the backing of a lion's share of the pharmaceutical
market, here, the U.S. has much less market control. That could cause politicians to
be more scrappy for patent protection, but it also makes the enforcement threats less
credible or significant on the global scale.
Importantly, the conversation of human rights, a conversation I respect but do
not have time to cover here, may play out differently in the context of climate change
than it did in the crises over access to AIDS drugs. While one might make a case
that individuals' human rights are implicated in climate change, it is perhaps harder
to make out a direct human rights argument for technology transfer when we are
dealing in clean technology that will have a diffuse but powerful long-term effect on
individuals. Contrast this with the very strong sense of human rights violations
when individuals could pin their premature deaths directly, and immediately, on
398
their lack of access to AIDS drugs.
396 Chen, supra note 36.
'It is common knowledge in the industry that Americans don't think green,'
[said a manager of a Fortune 500 company. He went on,] 'The Americans do not
have a competitive technology in wind turbines. They don't produce energyefficient cars. The only field they might have a competitive edge in is CCS [carbon
capture and storage].'
Id. (second alteration in original); see also John Doerr & Jeff Immelt, FallingBehind on Green Tech,
WASH. POST, Aug. 3, 2009, at A17 (stating that China, not the United States, is in the lead for
clean energy).
397 See discussion supraPart VII.A.
398 See Helfer, supra note 332, at 985-86.
Recall that the U.N. Sub-Commission on the
Protection and Promotion of Human Rights ("Sub-Commission") formally acknowledged the conflict
between intellectual property and rights to anti-retrovirals by adopting a resolution that
disapproved of rigid intellectual property protection. Id. at 985. The non-binding resolution stated
that "'actual or potential conflicts exist between the implementation of the TRIPS Agreement and
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SECTION VIII: THE EMINENCE OF IMMINENCE
9
Live for today, gone tomorrow, that's me, HaHaHaaaaaa.P9

Disasters come in all shapes and sizes. There are disasters of violence such as
those in Darfur, Sudan or in Rwanda. There are disasters of nature, such as
Hurricane Katrina and the recent earthquakes in Pakistan and Haiti. There are also
disasters of public health, such as the outbreak and spread of HIV or SARS. What
counts as a disaster has changed over time and been reformulated to respond to
various social conditions such as those describe above. The evolving nature of the
word is built into its many definitions, stemming from the quite inclusive, "many
members of a social system fail to receive expected conditions of life from the
system," 40 0 to the fairly restrictive "a time- and place-specific event that originates in
the natural environment and the resulting disruption of the usual functions and
behaviours of the exposed human population."40 1 The latter definition is useful, but
remains unsatisfying as it would classify multiple disasters that were causally
linked, but occurred at different times and places, as distinct. Treating the negative
effects of climate change as discrete and independent events will absolutely
undermine our ability to structure an adequate response. In many ways, the effects
of climate change are unlike any other type of disaster. The fallout will occur in our
natural world-destroying our coasts, farmlands, air, hills, and wildlife. But it will
be felt everywhere-in the bustling metropolises of Shanghai and the sandy rural
villages of Chad. While the magnitude may be incapable of valid measurement, the
probability is near certain. If we fail to mitigate climate change, multiple disasters
will occur. Floods, droughts, piercing sun, starvation, pulmonary problems from
polluted air, infection-mortality, mortality on such a scale as to be unfathomable
from the perspective of today.
The reason this classification matters is that if we label something a disaster it
can be explosive in terms of galvanizing a strong social response. Naomi Zack
suggests that "[to call an event a 'disaster' is to signal that it is worthy of immediate,
serious human attention and purposive corrective activity; to view an event or
condition as problematic in ways others than disastrous is to relegate it to less
immediate attention-or neglect."40 2 Disasters are covered on cable and local news
the realization of economic, social and cultural rights.' . . . To resolve these conflicts, the SubCommission urged national governments, intergovernmental organizations, and civil society groups
to give human rights 'primacy ... over economic policies and agreements."' Id. (citations omitted).
Unfortunately, the normative claims made by the Sub-Commission had zero legal force, because the
resolution was deliberately written as non-binding and nothing was said of how the conflict should
be resolved under customary international law. Id. at 986. Even so, the appeal to human rights
may have affected the strong political counter-weight to the U.S. trade position.
399 PINK FLOYD, On the Run, on DARK SIDE OF THE MOON (Harvest Records 1973).
400 E L. Quarantelli & Russell R. Dynes, Response to Social Crisis and Disaster, 3 ANN. REV.
SOC. 23, 23 (1977) (citation omitted).
401 Debra L. Combs et al., Assessing Disaster-Attributed Mortality." Development and
Application ofa Definition and ClassificationMatrix,28 INT'L J. EPIDEMIOLOGY 1124, 1125 (1999).
402 NAOMI ZACK, ETHICS FOR DISASTER 7 (Rowman & Littlefield Publishers, Inc. 2009).
A disaster is an event (or series of events) that harms or kills a significant
number of people or otherwise severely impairs or interrupts their daily
lives .... Disasters include, but are not limited to, fires; floods; storms;
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and disseminated through social networking sites, and if the stars are aligned, the
label serves as a call to action, providing a megaphone to the world's ear and
empathies. Of course labeling something a disaster does not do all of the work. It is
a necessary but insufficient means of sparking the public's attention. There must
also be something else, something personal or relatable about the story in order for it
to receive much political or public attention. But without any sunlight or recognition
that the disaster has occurred, very few resources will be given in its wake to remedy
the damage.
Further, the legal instruments reviewed above make explicit that in emergency
situations, compulsory licenses can be pursued to promote public health and remedy
emergencies. 40 3 Importantly for the legal argument of issuing compulsory licenses in
clean technology, the TRIPS Agreement does not define what qualifies as a "national
emergency or other circumstances of extreme urgency." 40 4 Even so, the Doha
Declaration does provide examples of what would count as a public health crisis.
Specifically, HIV/AIDS, tuberculosis, malaria, and "other epidemics" are listed as
providing the opportunity to legally issue compulsory licenses. 40 5 According to one
legal scholar, this aspect of the Doha Declaration was significant, as previously "the
United States had reluctantly indicated that only HIV/AIDS should qualify under the
emergency criteria. At the very least, for purposes of public health emergencies, the
United States' pre-Declaration position ... can now safely be said to have been
overcome." 40 6 In this sense, the Doha Declaration, which explains the posture of the
TRIPS agreement, may allow for compulsory licenses in clean technology so long as
the public health effects can be thought of as an emergency. 407 Once again, in
addition to informing our justice framework, it is the emergency that prompts us to
reorganize our traditional legal thinking. If the health effects of climate change are
not considered an imminent threat, then the permission granted under TRIPS to
issue compulsory licenses would not apply.
Labeling an event as a disaster will spur aid and sympathy; however, the
opposite appears to be true if a disaster is thought of as unpredictable or forward
looking. Put another way, if something is deemed a disaster it can be catastrophic
for promoting investment in prevention ex ante. Looking backward on crises such as
Hurricane Katrina, the Indian Ocean tsunami, or the earthquakes in Pakistan or
Haiti, properly labeling these as emergency situations in need of imminent response
likely increased economic and human aid. But looking forward, disasters may be
thought as random, and therefore not preventable. In this way, the term disaster
ignores human responsibility. Was Hurricane Katrina a disaster? Most certainly.
But the severity of its impact could have been mitigated if governments had invested

earthquakes; chemical spills; leaks of, or infiltration by, toxic substances; terrorist
attacks .... Disasters always occasion surprise and shock ....

Id.

403 See discussion supraPart JI.A-B.
404 See TRIPS Agreement, supra note

125, art. 31(b).

1.
James Thuo Gathii, The Legal Status of the Doha Declarationon TRIPS and Public Health
Under the Vienna Convention on the Law of Treaties, 15 HARV. J.L. & TECH. 291, 307 (2002)
405 Doha Declaration, supra note 135,
406

(citation omitted).
407

See Doha Declaration, supranote 135,

5(b)-(c).
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in reinforcing the crumbling levies early on. 40 8 Was the mortgage crisis of 2008 a
disaster? Yes. But the writing was on the wall that the subprime market was underregulated and would lead to severe economic disaster. 40 9 Disaster classification is
thus a double-edged sword. If you're looking backward, it is useful for encouraging
sympathy and support. If you're looking forward, it can be fatal to recognizing the
human contribution and cost of (non)prevention. In this fashion, the eminence of a
disaster and our need to respond is tightly linked with its imminence. The farther
away the threat, the more likely we will discount both its probability of occurring and
our need to address it.
As the philosopher David Hume flawlessly wrote,
Suppose a society to fall into such want of all common necessaries, that the
utmost frugality and industry cannot preserve the greater number from
perishing, and the whole from extreme misery; it will readily, I believe, be
admitted, that the strict laws of justice are suspended, in such a pressing
emergence, and give place to the stronger motives of necessity and self410
preservation.
Because our sense of ethics might be impaired after disaster strikes4 1 1, Naomi Zack
has maintained that we are obligated to figure out our principles of justice "during
preparation in normal times-that is, normal in contrast to the disaster being
prepared for ....

That is, our existing moral principles dictate not only how we

intend to respond but what further preparation is necessary."4 1 2 That is precisely
what I have set out to do in this article; provide a distributive justice argument
against U.S. policies that make clean technology transfer to developing nations less
likely. I started with a call to questioning whether our disproportionate privileging
of resources for backward looking emergencies made sense. What followed was a
description of the disaster that will befall us if we do not immediately being to
mitigate the effects of climate change. The node of intellectual property rights
provided a critical lens for questioning our sense of justice and social responsibility
for investing in the future, but I acknowledge explicitly that compulsory licenses are
just one of the many ways to think about increasing adoption and dissemination of
clean technology. The question as to whether to grant compulsory licenses to entities
working in Pakistan, Bhutan, or Burundi reveals major flaws in our thinking of
distributive justice, as none of the major theories provide unqualified, robust support
for denying access to clean technology devices and methods in the developing world.
In tandem with the intellectual property analysis, a related but separate
discussion of hyperbolic discounting reveals a potential catastrophe of ignoring
climate change, or putting its mitigation off for future generations. Given the
408

See John Schwartz,Army BuildersAccept Blame Over Flooding, N.Y. Times, June 2, 2006,

at Al.
409 See Dorit Samuel, The Subprime Mortgage Crisis: Will New RegulationsHelp Avoid
Future FinancialDebacles?, 2 ALB. GOV'T L. REV. 217, 218 (2009).
410 DAVID HUME, AN INQUIRY CONCERNING THE PRINCIPLES OF MORALS 18 (Cosimo, Inc. 2006)

(1912).

411 James Tabery et al, Ethics of Triage in the Event of an Influenza Pandemic, 2 DISASTER

MED. & PUB. HEALTH PREPAREDNESS 114, 114-15 (2008).
412 ZACK, supra note 402, at 22 (citation omitted).
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desperate situation we are in with regard to global climate change, how do we
motivate people to care, when the disaster is considered too far off? How do we
correct for the overwhelming eminence of imminence?
Perhaps we can spur
investment in technology transfer in general and compulsory licenses in particular by
changing the way people in industrialized countries think about climate change.

CONCLUSION: LOOKING FORWARD

Hey you, don't tell me there's no hope at all
413
Together we stand, divided we fall.
Certainly much rests on how predictive the outcome is, or is perceived to be. If
we are discussing earthquakes, we can estimate, but we cannot accurately predict
when the next 7.0 tremble will hit. So too with climate change, we do not know
where the droughts and hurricanes will strike, and we do not know which
communities will suffer first. But it is certain that there will be extremely negative
net public health effects. 41 4 The only uncertainty is when. The uncertainty in
magnitude gives fuel to hyperbolic discounting, as humans search for support for the
idea that investing today is not wise. So how do we correct for this?415 Luckily, there
are steps we can take as members of the U.S. and the world to mitigate its effects.
First, we can frame the issue more directly, by making many images of climate
change perceivable in our common day-to-day experience. Examples of this include
Al Gore's film, The Inconvenient Truth which at least raised the issue in some
households that might not have considered climate change before. 416 Certainly
making responsible movies and writing books on climate change, providing
incentives for people to ride the bus or their bikes, encouraging local farmers'
markets and investing in non-consumptive entertainment (such as walking,
gardening, etc) will help correct faulty perceptions about the probability of climate
change by making it locally more visible and pronounced. In this way governments
and local communities can attempt to change the social norms and subtly provide
shaming sanctions to those who are overly consumptive of natural resources. A more
direct means of confronting hyperbolic discounting is to responsibly disseminate
knowledge and change beliefs about climate change. It is easy for confirmation bias
to take hold in this domain. 417 That is, if we are reluctant to change our driving
habits or relax our patent rights, it might be because we are choosing to listen to the
minority who still believe that climate change is a hoax. The Utah state legislature
is just one example of how politicians can be hijacked by special interest. In 2010 the
legislature put forward a "Climate Change Joint Resolution" that called for an end to
the EPA's carbon-dioxide reduction policies based in part on what the resolution
PINK FLOYD, Hey You, on THE WALL (Harvest Records 1979).
4 PROTECTING HEALTH FROM CLIMATE CHANGE, supra note 8, at 6.
413

415 For an excellent summary of much of what I discuss here, see Arbuthnott, supranote 335.
416 See Climate Crisis - The Impact, http://www.climatecrisis.net/theimpact.php (last visited
Mar. 24, 2010). Specifically, the issue of global warming reached more than a billion people
worldwide. Id.
417 See BLACKBURN, supra note 291, at 74-75 (defining confirmation theory as "the degree of
confidence that a rational investigator might have in a theory, given some body of evidence").
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deems "climate change alarmists" who are undertaking an "ongoing effort to
manipulate ... global temperature data.
...418 The legislature wanted to make it
clear that climate change is only a "hypothesis" based in part on a short-term fall in
regional ambient temperature. 419 Many of these ostriches are motivated by corporate
interests and not the public good, but if one is looking for support for their current
lifestyle, they can find it in the American political leadership.
While the
sophisticated teams that have investigated this for the World Health Organization,
Intergovernmental Panel on Climate Change, and even the World Bank, may
disagree somewhat on methodologies and precise measurements, they have each
concluded that climate change is very real and not at all a hoax. The fact that the
message is not being adopted by ordinary citizens means that we need broader and
louder confirmation from our local and state political leadership in the U.S.
acknowledging the validity of the climate change data. Steps in the right direction
include the U.S. House of Representatives establishing the Select Committee on
Energy Independence and Global Warming and the Senate creating a Select
Committee on Energy Independence and Global Warming. The results of these
committees need to be broadly disseminated and put in simple, understandable
terms to effect local public and private planning. Going forward it will also be crucial
to update communities on the empirical data reflecting the beneficial effects of
mitigation, so that we are reminded of the palpable fruits of our investment. Finally,
we need to keep telling the story that what might appear to be discrete and
independent events are actually a series of interconnected disasters that are related
to the burning of fossil fuels and the emission of carbon into the atmosphere.
On the technology front, policymakers are investigating collaborative structures
for sharing patented clean devices and methods. Many interesting ideas are being
passed around for measures such as a patent commons, open source platforms, open
licensing agreements, patent pools, and research exceptions and pledges not to
enforce infringement in certain contexts.
So far these measures have been
voluntarily initiated by technology patent holders who "realize that the benefits of
pooling technologies from several sources outweigh any immediate advantage of
closely restricting access to their technology." 420 Francis Gurry, the Director General
of WIPO put it this way:
Human activity, including decades of technological development, has
damaged our planet. Wide-spreadpollution and spiraling consumption of
the world's mineral and biological reserves have put unprecedented stress
on the environment. Climate change is one of the greatest threats ever
faced by society: glaciers are disappearing,desertification is increasing,in
Africa alone, between 75 and 250 million people will face increased water
shortagesby 2020.

418 H.J.R. Res. 12, 58th Leg., 2010 Gen Sess., available athttp://e.utah.gov/-2010/bills/
hbillamd/hjr012.htm.

419 Id.
420 Sharing Technology

to Meet a Common Challenge: Navigating Proposal for PatentPools,

Patent Commons and Open Innovation, WIPO MAG., Apr. 2009, at 4, [hereinafter Sharing
Technology], available at http://www.wipo.int/export/sites/www/wipo-magazine/ern/pdf/2009/wipo pu
b_121_2009_02.pdf.
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As human activity caused the problem, so too can human activity find
421

the solutions.

There are many exciting things afoot, and extending compulsory licenses for
clean technology is just one sword in the quiver to mitigating climate change. WIPO
has promoted the PATENTSCOPE® portal, which will hopefully be a tool for
policymakers to share information on existing patents, review the changing
innovation profiles of energy powerhouses, track the markets in wind and solar
energy that are currently being pursued, and facilitate coordination of governmental
responses to particularly local needs. 422 There are also creative funding partnerships
between the World Bank and local clean technology incubators, that hope to generate
open-source clean technology devices. Given that so much of the dissemination of
clean technology will depend on increasing local infrastructure capacity and
developing human resources in the developing world, more efforts should be made in
this regard by the U.S. and other industrialized nations. In this way, the developed
world can commit to helping to correct for hundreds of years of exploiting carbon,
without disappointing patent holders.
While compulsory licenses might not be a silver bullet in terms of expediting the
dissemination of clean technology, the reluctance of the U.S. Congress to take on
board this simple intervention is both troubling and illuminating. On the one hand it
highlights a perverse sense of utilitarian, libertarian and endowment-based theories
of justice, by ignoring the long-term costs associated with failing to mitigate climate
change globally. It also ignores the health and sustainability needs of individuals in
the developing world, and eventually the same for future generations everywhere.
On the other hand, it reinforces the U.S. recalcitrance in honoring equal application
of the existing obligations under various international treaties such as TRIPS. The
view of the U.S. Congress has been bolstered by two things: the eminence of
imminence and the myopia of markets. Grassroots, regional, and national steps
must be taken to correct for the errors that fuel these misunderstandings. First, the
reality of climate change must be made known in clear terms, and adopted by
respected local figures. 423 Second, the net negative public health effects of climate
change need to be better understood as being entirely foreseeable, albeit difficult to
precisely measure. More data of palpable existing harm will fuel this effort, but
hopefully the outreach efforts will not need to wait for the situation to become even
worse. Third, citizens need to be made aware that what might appear to be distant
and disconnected events such as floods, crop failure, heat-waves, and drought are in
fact the work of an ugly patchwork of factors known as climate change. Each event
related to climate change cannot be viewed in isolation if the public's hyperbolic
discounting and blind reliance in the market are to be corrected.
421 World Intellectual Property Day 2009 - Promoting Green Innovation, http://www.wipo.int/
pressroom/en/articles/2009/article 0010.html (last visited Mar. 24, 2010).
422 See IP and Climate Change Negotiations: From Bali to Copenhagen, Via Poznan, WIPO
MAG., Apr. 2009, at 3.
423 See, e.g., Ben McGrath, supra note 13. Specifically, we need to shame politicians who make
statements such as the one Geoff Davis made at a Tea Party rally in response to the proposed capand-trade legislation favored by Democrats, calling it 'economic colonialization of the hardworking
states that produce the energy, the food, and the manufactured goods of the heartland, to take that
and pay for social programs."' Id.
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This conclusion underscores the need for the conversation to be driven by data.
This point cannot be made loudly enough. While exact values of the negative effects
of climate change cannot be given, there remains substantial evidence that the
consequences will be dire, and depending on when we decide to respond, may have a
hand in the death of millions, or even billions of people. What is demanded,
therefore, from those supporting unfettered patent protection in clean technology is
countervailing data that their research and development would be considerably
diminished if compulsory licenses are issued. 424 Given the weight of this global
dilemma, we no longer can accept the views of interested parties that come to us as
articles of faith.

424

See Sharing Technology, supranote 420, at 3.

